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--Upon commencing at 10:00 a.n. 
THE COMMISSIONER: Yes, Mr. Lamek. 
MR. LAMEK: Mr. Commissioner, there 
was yesterday a meeting of all counsel involved in 
thisematterseni think I can describe it as a very | 
useful meeting. The meeting was to consider the 


effect the Judqment of the Court of Anneal may 


have on the evidence that is admissible here and I 
think it proper to repord that although each of the 
counsel present at that meeting was rightly con- 
cerned to protect the position of his or her own 

Pa outt there was a general recognition of the 


difficulties that the Commission now faces and I 


believe a desire to resolve the difficulties ina 
reasonable way to the extent that lies within the | 
power of counsel. | 

I hepe I can summarize the discussion 
on Phase I at that meeting fairly and accurately by 


saying there was acceptance by all counsel of a number 


of matters of either principle or underlying assumption, 
and they were these, sir: 

First, that your mandate to determine 
how and by what means the babies died has been | 
restricted only by the prohibition against you naming 


the administrator of any fatal overdose that you may 
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1 
2 find to have been given and in all other respects, 
3 including the characterization of the overdoses, if 
4 any, as accidental or not accidental, your mandate 
: appears to have remained untouched by the Court of 
Appeal judgment; 
: Second, the prohibition against 
j naming names has this effect on the proceedings. 
8 Because you are not permitted in your repcert to 
9 identify a perpetrator, you may not receive new 
10 evidence or take into account earlier evidence directed 
rr to the identification of a perpetrator, and I stress 
io the word "directed" there, sir; 
But, third, if evidence, past or 
i future, assists you in coming to a conclusion on how 
it and by what means babies died, the fact that that 
15 same evidence may tend to identify an administrator 
16 of an overdose does not necessarily make that evidence 
17 inadmissible. 
18 May I give an example, sir, of the 
es kind of thing that was discussed yesterday, an example 
referring to evidence which you mentioned in your 
# statement on Monday and which was expressly discussed 
a} yesterday. 
22 Yousmwiliurecall, sir, I.knowathat 
23 Nurse Bell has given evidence of seeing Nurse Trayner 
24 
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injecting something into the buretrol on Allana 
Miller's IV a few hours before that child died. That 
evidence presumably could be of assistance to you, 
along with much other evidence about the Miller 
case, in coming to a conclusion that Allana Miller died 
as a result of having received an overdose of digoxin 
which was not accidentally administered. And for 
that reason, to the extent it might assist in coming 
to such a conclusion, it would clearly be desirable 
to pursue that evidence to seek Mrs. Trayner's 
explanation for it and so on. 

But, of course, that evidence also 
has the potential to implicate Mrs. Trayner in the 
death of Allana Miller and, in that respect, may be 
said to go to the identification of the administrator 
of an overdose to that child. 

Now, as I understood the meeting 
yesterday, it was agreed by all counsel, including 
Mr. Strathy, who was there, that the possible 
importance of that evidence to the question of the 
cause of Baby Miller's death makes the evidence 
admissible, notwithstandine that it may also implicate 


Mrs. Trayner. It should be admitted, not for the 


| 


| 


| 


purpose of identifying the perpetrator, a finding which) 


you are not permitted to make, but for the purpose of 
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assisting you in determining how and by what means 
Allana Miller died, a finding which you are required 
to make. 

So, the third principle that seemed 


to emerge from the meeting yesterday, sir, was that 


evidence that may bear on the identity of a perpetrator) 


is not automatically excluded. 

And fourth and last, where evidence 
has such a dual character, that is, where it may bear 
on cause of death and on identity, then it should be 
admitted if it appears to you that it may have 
sufficient probative value on the cause of death 
question to justify its reception with the ccnsequent 
implication of an individual. 

I recognize, sir, and it was 
recognized yesterday, that that involves a balancing 
to find out what I can call the centre of gravity of 
where a particular kind of evidence may lie, but the 
balancing process is, as we recognize, made that much 
more difficult when you have to do it without having 
perhaps heard the evidence develoned. 

But I suggest, respectively, ina 
sense it is the same vcrocess that you went through 
regularly in the days when you were a trial judge 


and particularly when you were sitting with a jury. 
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Although it is not necessary, I know, to raise the 
caution, the Court of Appeal has said of course that 
in doing that balancing, in drawing the line and in 
determining whether particular kinds of evidence are 
admissible, doubt has to be resolved in favour of 
the person whose civil liberties may be prejudiced by 
the evidence. 

Mr. Commissioner, tc the extent 
that it is possible, I suggest it is desirable to 
come now to an initial conclusion about certain 
areas of evidence in order that we may all know in 
advance what seems to be peneseabne and what seems 
to be off limits. We therefore canvassed the views 
of people present on the particular matters referred 
to by you in your statement on Monday and on certain 
other matters. Of course, sir, the decision is 


yours as to what you will and will not permit by way 


of evidence, and I report the conclusions yesterday 
where there was a consensus at least in the hope they 
may be of assistance to you. Clearly, you are not 
obliged to pay the slightest bit of attention to them. 
Before I get to those matters, I 
should perhaps say two things: First, although I have | 
spoken in terms of the reception of evidence, the 


questions which we as counsel considered yesterday and 
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which you will have to decide go not only to the 
reception or rejection of new evidence that is 
tendered or adduced in chief, those matters also go, 
particularly at this stage of the proceedings, per- 
haps even more importantly, go tc matters in previous 
testimony and exhibits which may properly be canvassed 
with Mrs. Trayner, with any further witness in Phase I 
and to which reference might, in the absence of a 
ruling by you to the contrary, to which reference 
might be made in argument, and they go to permitted 
or prohibited areas of cross-examineticn of Mrs. 
Trayner and of any further witnesses in this phase. 

In the particular case of Mrs. 
Trayner, for example, I have already asked her about 
the alleged conflict between herself and Miss Nelles. 
I did that before the Court of Apneal decisicn was 
delivered and before you, on Monday, raised the 
questicn as to the continued propriety of that line 
of investigation. The question now is whether that 
is an area that other counsel may enquire into further 
in cross-examination of course. 

The second point before getting to 
the particulars, 4si-r,sissthateMr. .Strathy «made it 


clear yesterday, and I would expect Mr. Thomson to 


do so again today, that even if you should rule that a 
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1 
| 
2 particular area is a proper one for cross-examination, : 
3 counsel for Mrs. Trayner may yet object to particular | 
4 questions if they offend the guidelines which Mr. | 
: Thomson suggested in his opening statement last week. 
Now, any such objection, as I under- 
stand it, will go not to the substance of the subject | 
i matter of the evidence about which Mrs. Trayner may 
8 be cross-examined, you will already have ruled on that 
9 matter, but rather tc what Mrs. Trayner's counsel may 
10 consider to be the objectionable form of questions or 
rl manner of cross-examination. But that is ia constant, 
o it really isn't dependent upon the rulings that you 
may make, although I have no doubt that since last 
| Thursday the propensity to object te cross-examination | 
ig may be heightened. 
15 In your statement on Monday, sir -- 
16 THE COMMISSIONER: I'm sorry, I don't | 
17 understand, but I guess I will hear from Mr. Thomson | 
18 On ate. | 
A MR. LAMEK: Well, Mr. Thomscn, as I | 
understand him, and of course he can speak for himself 
ce far more ably that I could speak for him, he is saying 
2 the fact that I acknowledge that an area may be | 
22 enquired into should not be taken as a withdrawal from | 
23 the position that I took at the onening of Mrs. Trayner's 
24 
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evidence that certain kinds of cress-examination should 
not be permitted. 

THE COMMISSIONER: Does that mean the 
manner? Do you. Mean 12 it.is too. }crosst? 

MR. LAMEK:) .I.think it may be partly | 
the manner, but it may be the form of the question and 
the intent of the question that is the concern. 

THE COMMISSIONER: Well, I will hear 
from Mr. Thomson on that. 

MR. LAMEK: ..Yes ,;:I..think~so. 

ks LTHONSONS naVOU Wil ht eSace 

MR. LAMEKs,. On Monday, siz, in. .your 
statement, and in particular on pages 414 and 415 of 
Volume 131, you referred to particular areas which 
May now be irrelevant, and that was your language, 


Sice. They were these: 


You «said: 
"Let me just mention some of the | 
evidence hitherto received without 
objection which now may be irrelevant: 
(a) .The alleged conflict between 
nurses. 
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1 
ae ety 2 (c) The reaction of any particular 
3 person tc the cardiac arrests of 
4 the children and to the drawing 
5 of blood during those arrests 
4 and the prosecution of Susan 
Nelles. 
a . | 
(ad) The evidence that a particular 
2 person did or did not appear to 
9} administer medication at a time 
10 when no medication was prescribed. 
11 (e) The presence or absence of any 
12 person at the bedside of any chi lia 
An during the critical period, | 
including the findings of the | 
- Atlanta Report." 
15 Tl ean tel, you, sir, that ali “counsel | 
16 yesterday were of the view that you may continue to 
17 receive and consider evidence on all of those 
18 matters except (b) , that is to say what I call the 
19 dirty tricks or the bizarre incidents evidence. As 
EF to that area, there was a difference of opinion those 
who held strong views under that question will no 
zs doubt make their submsisions to you shortly on that, 
2 Sir. : 
23 We also considered other areas of 
24 the evidence which have not been expressly referred 
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to by you, and notably three of them. That is to 
Say the meetings of Monday, March 23rd, and you will 
recall, sir, that we have heard evidence of two 
meetings on that day, one at Mrs. Trayner's house 

in the afternoon, (2) Mrs. Radojewski's house in 

the evening. There has been evidence which has 
been restricted in its scope for the purposes of 
phase one, we considered whether that too was a 
matter which could be pyrsued further. 

Second, we considered the evidence 
that there has been as to discussions among nurses 
as to euthanasia, quality ofrlifetand soion. 

And third, and lastly, the evidence 
of, I believe it was Miss Frise, as to the alleged 
availability of digoxin over the counter without 
prescription at a drug store in the Eaton Centre. 

Now, Mr. Commissioner, I 
conceive it to be my duty to do more than merely 
report to you the views of the Counsel. I feel 
obliged to tell you my own position and I hope 
it may be helpful to you, or of assistance to 


other Counsel who may have different views. 


In my submission you should continue | 


to receive evidence and to permit cross examination 


in areas (d) and (e) identified by you. 
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That is to say the Bell evidence 


involving Allana Miller; and the whereabouts of 


people at critical times on the ward. I include 
in that the findings contained in the Atlanta report. 


In my submission, those matters 


may be of sufficient assistance in your consideration 
of the cause of death,that they are clearly 
relevant and admissable for that purpose, even 
though they may make reference to one or more persons 
aS perhaps having been involved in or associated 
with the deaths, 

On the other matters raised by you | 
on Monday, sir, I confess to being ambivalent. It | 


may be that some of the areas go to possible motive 


for the administration of overdoses to patients. 

I recognize that motive is only relevant to deliberate 
acts. Therefore, if you should conclude that a | 
motive existed you might therefore find it more | 
likely that overdoses were deliberately administered. 
I can't suggest the assistance you may derive from 
evidence in these areas is so clear to me that I 
Cansargue Strongly in tavyour of your admitting or 
continuing to admit them. I think the argument gan 


be made on both sides, and if I may, sir, I would 


leave it to be made by those with stronger views 
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than my own. 

On the additional areas of evidence 
that were reviewed at yesterday's meeting, which I 
have referred to already, sir, it is my submission 
that the evidence as to the meetings of Monday, 
March 23rd, 1981, should be received and continued 
to be received in the manner and to the extent 
received heretofore. That is to say as to the 
discussion about Pacsai, the inquest and cause of 
death there, and any wider discussions as to the 
cause of death and to the significance of the events 
that had occurred on the ward on Sunday and Monday. 

On the question of the evidence of 
discussions of euthanasia and quality of life, that 
again is a matter on which I find myself without a 
firm opinion on either side, and perhaps I can leave 
that to be argued by those who feel strongly one 
way or the other. I confess that evidence as to 
the alleged availability of digoxin over the counter 
in a drug store, without prescription, leaves me 
rather cold and it would be my submission that that 
is not a matter in any event that needs to be 
pursued any further. Again others may have a 
different view of that. 
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accurate and reflective report of yesterday's 
meeting and such submissions as I have been able 
to make on the matters that were raised. 

THE COMMISSIONER: What about 
Phase II. 


MR. LAMEK: Yes. There was 


discussion about Phase II, sir. A range of opinion 


but sfairly i think Iocan teport. that. several 
Counsel perceived the same difficulty with Phase 
II that you, yourself had adverted on Monday. 
suggest that with respect to that rather than 


confuse the issue as it involves Mrs. Trayner's 


evidence, the matter of immediate concern, that we 
deal with the Phase =I matters today, and continue 
if it is thought appropriate then with Mrs. Trayner's 
evidence and upon the completion of Mrs. Trayner's 
evidence, depending on when it happens, either the 


afternoon if it happens in the morning, or the next 


day if she should complete her evidence in the 


afternoon, call for submissions on what you may or 
May not do in Phase II in light of (a) the terms 


of Reference and (b) the Court of Appeal decision. 


THE COMMISSIONER: Yes. Thank 
you. Well, now somebody may have something 


particular to say. Mr. Thomson? 
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MR. THOMSON: I have something to | 
say. | 
THE COMMISSIONER: Yes. All right. | 
MR. THOMSON: Mr. Commissioner, I | 
open by observing that although the Court of Appeal | 
did not in specific terms comment upon the kind of | 


evidence that ought now to be accepted here, or the 


kinds of questions that are appropriate -- 
THE COMMISSIONER: To their credit, 
they were not asked. 
MR. THOMSON: I agree. But they 
Said some things that may have a impact on both of | 
those issues, that is really what I was coming to | 
address. | 
THE COMMISSIONER: That is what 
is worrying me, because I don't want to take oes ew 
that 1s not going to be useful to me and I'm not | 
going to be able to make use of it, that is where 
the problem was. 
MR. THOMSON: I appreciate that, 
sire It is therefore my first submission, and I 
think it is fundamental’ to everything that I am 
going to say that we keep this in mind. I am | 


happy that Mr. Lamek agreed, he seemed to say the 


Same thing. That is if evidence is not -- 
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THE COMMISSIONER: I am saying it 
too, you don't need to emphasize that point I am 
entirely with you. 


MR. THOMSON: Then I go to the 


second point. 
Tlim COMMISSIONER: Yes. All right. 7 
MR. THOMSON: It is perhaps 

important for us to decide at this stage whether 


your mandate depriving you of the opportunity, as 


you thought you had, to name possible perpetrators 
of some wrong doing, does that mandate by implication 
preclude you from making findings of fact which 


would point almost certainly in that result. Does 


it interfere with your opportunity to make findings 
of credibility that otherwise were open here. At 
the moment I am asking those questions, because it 
was implicit in the consensus reached by Counsel 
who discussed the matter yesterday, upon which Mr. 
Lamek reported, that, for example, you would be 
deciding on the evidence that you will hear with 
respect to the Miller child. 

Because if you are not going to be 
able to decide whether to accept my client's | 
evidence, and you know in substance what that will 


be; 12 you ‘are notigoing to be in a; position, 
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1 
2 a matter ofetaw, anu jurisaictton,) and power, to 
3 |; decide whether or not you can accept her evidence | 
4 because of the implicit limitations in the Judgment | 
5 of the Court of Appeal, then I say with respect if 
é that is the view then the matter should not be 
| proceeded with at all. | 
" THE COMMISSIONER: i'm sorry, 
S| what matter are you talking about, the enquiry? 
4 MR. THOMSON: The investigation of 
19) the areas such as the Miller incident, which as my 
ul friend said obviously on the face of it are relevant, 
but 1f you cant decide; ZF8youy and T&’say°’to' vou 
3 it is very important on the question of the ruling 
this morning, that you tell us whether or not in 
your view you have the authority to decide whether 
or not Mrs. Trayner's evidence is acceptable, is | 
a believed, because if you don't have that finding, | 
17 | if you don't have that power, sir, then all that we | 
18 are going to be doing is pursuing evidence, in public,, 
ral which is going to be reported on in the papers, and | 
el observed on the television. 
THE COMMISSIONER: Yes -- 
nN MRIGTHOMSON? sioeyawhich.is not 
22 helpful to the final decision. ! 
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THE COMMISSIONER: Are you suggesting 


I don't have that power? Is that it? 


MR. THOMSON: Yes. I am not at the 


Moment saying anything other than - could we read 


together the paragraph on page 19 of the Reasons of 


the Court of Appeal -- 


Of thie: 


THE COMMISSIONER: Yes. 


MR. THOMSON: -- and see what we make 


"It was probably inherent in the 
terms of the Order-in-Council that 
the task of meeting the need of the 
parents and the public as a whole to 
be informed of all available 
evidence by full examination of the 
matters to be inquired into and to 
ensure full public knowledge of the 
completeness of the matter referred 
to, but to do so without expressing 
any conclusion of law regarding civil 
or criminal responsibility was one 
of extreme difficulty, at times 


approaching the impossible." 


And I underline. that because I say it is virtually 


impossible. 
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"Where such an impasse arises it 
should be resolved in our opinion by 

a course that best protects the civil 

rights of the persons the limitation 

was designed to protect." 
Now you may find yourself in a position here that 
there are, for example, conflicting testimony before 
you with respect to the time at which medication was 
administered to the Miller child. 

If you find that my client's evidence 
is accepted, presumably that could point to her not 
having administered medication at the wrong time 
which, of course -- 

THE COMMISSIONER: The only reason 
why I would be considering the evidence, obviously 
as Mr. Lamek has said, is because it might assist me 
in determining whether or not the child (that is 
Allana Miller) died by the administration of 
medication. 

MR. THOMSON: I understand that. 

THE COMMISSIONER: That is the only 
pointlin doing it. 

MR. THOMSON: Yes. 

THE COMMISSIONER: Unfortunately if 


that evidence is allowed in the real problem, and it 
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May well be - everybody seems to concede - that 
evidence is relevant to the question of how the child 
died, the real problem will come in the report 
because whether I can then - the evidence itself, 

the acceptance or rejection of that evidence which 

I need to determine one thing will obviously point 

Or May or may not point in the direction that I am 
not supposed to deal with. 

MR. THOMSON: Now we are at the issue, 
Sint 

The question is whether or not if you 
now decide you are not going to be in a position to 
weigh the evidence that we are now discussing, and I 
am not disagreeing with the logic that you just put 
to me - I mean what could on the face of it be more 
relevant if your mandate is limited to finding how 
and by what means did the Miller child die? I 
recognize the logic in that. 

But what I now ask you to determine 
because it is the reason I started by saying you 
ought to be clarifying your mandate now, with respect, 
so that then counsel here can have a reasonable basis 
of deciding where we go because if you are going to 
decide that you don't have the right to weigh that 


evidence because in your report coming to a certain 
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conclusion will violate the other terms of the 
mandate wien nee onernane that the Court of Appeal 
sayS approaches the impossible, then in my submission 
that matter ought to be dealt with now. 

THE COMMISSIONER: Yes, but. if I.don't 
receive the evidence, and if I don't weigh it, then 
there is no point in receiving the evidence obviously 
at all because I am told by the Court of Appeal that 
I must receive all of the evidence that goes to the 
cause of death. All the Court of Appeal has said 
to me is you must not, after having reached - if you 
reach a decision - that it was either an accidental 
or deliberate administration of digoxin, don't say 
who did it. 

Now I have to receive the evidence. 
Let's take an extreme example that someone saw someone 
poisoning a child; you saw it was digoxin right in it, 
saw them doing it, can I receive that evidence or 
Gan Isnot? 

I would think clearly under the Court 
of Appeal's direction-I must receive the evidence and 
then I receive it: I say there is this evidence; 
therefore 1.find,that the child .died.of :digoxin 
poisoning, and that as I understand it is what .the 


Court of Appeal is saying. 
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It may mean, of course, that no one, 
a five year old child reading the report, couldn't 
reach the conclusion that someone was the perpetrator, 
but I just can't say it. That is an extreme example. 
I must say so far that evidence hasn't been forth- 
coming. 

MR. THOMSON: I appreciate that, and 
if we can talk about the matter -- 

THE COMMISSIONER: Surely I have to 
weigh the question as to whether I accept the 
evidence of someone having seen digoxin given to the 
child, if 2 am going to find om the basis of that 
evidence that there was an overdose of digoxin, I 
have to decide whether I believe the evidence, do I 
not? How can I do it? 

MR. THOMSON: I appreciate that. The 
Court of Appeal perhaps in their comment that the 
matter is of extreme difficulty, at times approaching 
the impossible, is suggesting that perhaps you can't 
make findings that approach that area. 

I can tell you one of the things 
that concerns me, sir, is the practical question that 
as this proceeding started and as questions were 
originally being posed of Mr. Lamek, my expectation 


in allowing all these matters to be put here was that 
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you would at the conclusion have the power, if you 
accepted my client's evidence, to find that she was 
credible, to find that she had not been a party to 
the administration of any drugs for the purpose of 
causing death -- 

THE COMMISSIONER: Well -- 

MR. THOMSON: --and to the extent that 
that mandate, that power that you thought you had at 
the opening is to any extent curtailed by virtue of 
the decision of the Court of Appeal, plainly that is 
a matter of considerable concern from my standpoint. 

THE COMMISSIONER: Yes. All right. 

MR. THOMSON: Then I think that the 
issues that Mr. Lamek raises brings to the fore once 
again the matter that I raised in opening. I think 
it is appropriate that I raise them again now. 

Mr. Lamek has been reviewing a number 
of questions, and in doing so has put questions ina 
probing manner that has been attempting to search the 
memory of my client to ensure that everything that 
she can remember, all. the facts that she 
can present will be put forward in this public forum. 
As I said one reason why I had allowed that was 
with the expectation that you could if you accepted 


it make findings in her favour accordingly. 
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Now there is a different question 
that will arise as far as cross-examination is 
concerned by counsel on behalf of the Attorney General 
anduthe Police Forcetradt: lis: my respectful submission 
that the mandate that yournnave,, first: ofall, 
starting with the request of the Attorney General 
that questions that are not necessary not be asked; 
secondly, going from there to the fact that you were 
asked to report on how and by what means these 
children died, and not to make a specific finding 
as you are in the second phase of the inquiry. 

It does seem to me that considering 
that the scope of your mandate now does not allow you 
to name a person whom you may suspect of criminal 
activatys tthatl dina s wrong to permit counsel for the 
law enforcement -- 

THE COMMISSIONER: The reason that I 
gave, the main reason - well, there are two large 
reasons: one really almost insuperable reason is 
the delay - of course we may have to change some of 
the rules of the game-- but the main reason why the 
Attorney General and the Police are in Phase I are 
it is important that they establish that there were, 
let's say, suspicious deaths, deaths that were not the 


result of the symptoms or the natural condition of the 
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1 

2 children, because if they cannot establish that, then 

3 obviously the whole prosecution is a dubious 

4 exercise. If in fact all the children died from 

5 natural causes what were they doing charging anyone? 

6 Therefore they have an interest. That ruling I made 
when Mr. Sopinka - that hasn't been changed by the 

, Court of Appeal Decision. 

: MR. THOMSON: I read that ruling and 

9 I accept it. I was not going to say this morning 

10 that they do not have the status to ask questions, 

4 which is what Mr. Sopinka had argued. 

12 But I say that you, particularly having 

13 regard to the Decision of the Court of Appeal here, 
ought to rule that they do not have the right to 

" challenge my client's evidence in cross-examination. 

a They do not have the right to challenge her credibility, 

16 to demand explanations of allegedly inconsistent 

Ly, evidence or possibilities. 

18 
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THE COMMISSIONER: This applies you 
say just to the Attorney General and the Police? | 

MR. THOMSON: And anyone else, anyone 
else. 


THE COMMISSIONER: No one has the -- 


MR. THOMSON: No one. 

THE COMMISSIONER: Well then why should 
we have her evidence at all. 

MR. THOMSON: Well, Mr. Lamek is 
entitled to bring the material before you. May 
L.put thise to vou? 

THE COMMISSIONER: Yes. 

MR. THOMSON: You have no right to | 
put her on trial before the public which is what 


the produces if you say that those people have got 


the right to confront her with allegations, with 
innuendo, with accusations. 

THE COMMISSIONER: But I'm not saying 
they have the right to do any of those things, I 
am merely saying if she is going to give evidence on 
matters that are relevant to the matters that I can 
determine she must be cross-examined on them. It 
is outrageous to suggest that you can't cross- 
examine a witness, our whole system disappears. 


MR. THOMSON: But I said by 
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cross-examination, sir, that you're not entitled 
to confront her with accusations, innuendo, with 

. . . ‘ . U 
alleged inconsistencies which by inference say you 


Gide o2.anec you, that's wrong. 


THE COMMISSIONER: Well, you might quite. 
well be right with that but please we are now dealing i 
with what subject matters we can go into. Obviously 
if someone wants to say, start off the examination by 
Saying, Mrs. Trayner, you did it, didn't you, that 
would be a highly improper question and I can assure 
you I would rule in your favour with perhaps the 


loudest voice I am capable of. 


MR. THOMSON: Thank you, sir. I know 
the incident sounds amusing to some in the room but 
may I say it is not amusing at all from the stand- 
point of my client who has been watching television 
and reading the newspapers. 

THE COMMISSIONER: But it is not going 
to happen. Please don't put something like that into 
somebody's head because it's an outrageous proposition 
that anyone would do it. 

MR. THOMSON: Well, just a moment now, 
sir, with respect, Mr. Hunt when he examined Miss | 
Nelles asked a number of questions, the thrust of 


which was to say doesn't it look kind of suspicious 
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as to what Mrs. Trayner did, we had better wait until | 
we get her here, what about this, Miss Nelles, don't 


you think Mrs. Trayner might have done that. You 


were here and I read that and I must say I am entitled | 


to be apprehensive when counsel for the Attorney 


General comes forward and asks questions of that kind 
in public about my client. 

THE COMMISSIONER: I don't think there 
was any objection at the time he was asking Miss 
Nelles the question; there may have been. There 
certainly was objection to his even being allowed in 
the room but once he was in the room he was allowed 
tO ask all of those questions and I trust he ‘wil 
not make the improper questions that you are worried 


| 


about but if he does by all means stand up and holler. 


MR. THOMSON? All xeight. So, I think 
that for the moment we have canvassed the problem 
areas. 

THE COMMISSIONER: Yes, all right. 

MR. THOMSON: And we will see how we 
go. 

THE COMMISSIONER: Have you any views 
on any of these issues that seem to be still in 
dispute? | 

MR. THOMSON: Well, I think that perhaps 


I should wait and see what if any of those areas other 
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counsel think ought to be explored. 

THE COMMISSIONER: Apparently there 
is a problem with respect to - certainly there is 
a problem with respect to what Mr. Lamek has 
described as the dirty tricks. What is your view 
with respect to that? 


MR. THOMSON: Well, at the moment I 


haven't heard anyone who thinks that they are 
sufficiently relevant that they are going to insist 
on asking questions and I'm not here to waste your 
time. 

THE COMMISSIONER: Well, I take it by 
that that you don't approve then? 

MR. THOMSON: I probably don't but I 
will wait and see. Someone may give such an over- 


whelmingly persuasive explanation then perhaps I 


will accede. 
THE COMMISSIONER: Yes, all right, 
thank you. Mr. Brown? You don't have to say 
anything if you don't want to. 
MR. BROWN: It will be short, sir. 
THE COMMISSIONER: Yes, all right. 
MR.BROWN: Simply to put on the record | 
our understanding of the decision of the Court of . 


Appeal and the effect that it has on the proceedings 
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1 
2 in Phase I. 
3 It is our understanding that the 
4 Court of Appeal has circumscribed the comments that 
5 you may make in your report. 
6 THE COMMISSIONER: Well, that is 
* something that we don't have to solve today. It is 
‘| a problem but allow me a little time to think 
| about that one. 
>| MR. BROWN: It was our understanding, 
io Sir, that the Court of Appeal Decision did not 
ii! fetter you in hearing evidence which was relevant 
Re to go into the cause of death, nor did Mr. Sopinka 
a in the Court of Appeal argue or suggest that the 
a evidence should be limited. 
“ In light of that, it would be our 
submission that the questions which have been asked 
Bs to date of the nurses and the subject matters that 
17 have been canvassed are properly the subject matter 
18 | for future witnesses. 
19 | THE COMMISSIONER: Well, not if they 
20 | go surely only to identity. 
a MR. BROWN: Well, if there is some 
reasonable relevance to the cause of death the 
“| evidence should be admitted. 
oe THE COMMISSIONER: Well, yes, but again, 
24 | 
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I think Mr. Lamek said that the Court of Appeal has 
told me that where it is touch and go I should ... 
MR. BROWN: You should err on the side 
efacaution. 
THE COMMISSIONER: I should lean in 


favour sotethienci £1 zens 
"Where such an impasse arises it 


should re resolved, in our opinion, 


by a course that best protects the 
civil rights of the persons the 


limitation was desianed to protect." 


MR. BROWN: If the evidence goes solely 
to identity and nothing else and if it is of help and 
of assistance to you. 

THE COMMISSIONER: Well, I think it 
goesHiarthersthansthats,,. Tethink,ifuit,goeseto 
identity largely and very little to the cause of 
death I think under those circumstances they are 
telling me don't hear it. 

MR. BROWN: Definitely. All I wanted 
to, Submit tonvoupeSir; awas.that it.was)our,under- 
standing of the Court of Appeal Judgment that 
greatly circumscribed in the evidence that you have 
heard and that in practical terms a number of the 
subject matters that have already been canvassed 


would properly be subject matters for examination of 
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1 | 
2 future witnesses. 
3 THE COMMISSIONER: Yes. 
a MR. BROWN: in terms’ of particular 
5 areas, Mr. Lamek raised the matter of the dirty | 
tricks. It is» our” submission’ that the fact of the | 
: dirty tricks goes to two areas: First, it goes to | 
"| Phase II, the fact that they happened and the response, 
i by the Law Enforcement Authorities to those acts, 
9 but that is not properly a matter to be decided at 
101 LHLS porne ine caine. | 
3 THE COMMISSIONER: No. 
' MR. BROWN: Secondly however it would 
ai be our submission that the nature of the dirty tricks 
"| may assist in characterizing whether or not deaths | 
: in the Hospital were the result of an unlawful act 
and, to that extent, as has happened to date, I think 
Le the fact that those acts occurred and what happened 
17/ is relevant. | 
is Now, if questions or suggestions are 
rol put solely to ascertain who did them, I don't know 
vol whether we will -- 
i THE COMMISSIONER: Who did what. You 
i mean who was the author of the dirty -- 
nal MR. BROWN: Who was the author. 
23 | THE COMMISSIONER: Yes, all right. Well, 
24 | 
25 
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the fact that somebody somewhere, no names, had put 
marks on Mrs. Trayner's car and put -- 

MR. BROWN: Telephone calls, pills in 
the salad. 

THE COMMISSIONER: Pills in Mrs. Scott's | 
salad somehow or other has a bearing on, a pretty i 


remote bearing, on the cause of death. 


MR. BROWN: Well, there is no 
Originality in our submission, we are merely following 
the argument that Mr. Cooper made at the Preliminary 
Tchad 25 

THE COMMISSIONER: I am sorry, what was 
his submission? | 

MR. BROWN: The events that occurred 


in August, September and October were extraordinary 


events. 

THE COMMISSIONER: Yes. 

MR. BROWN: They were of sucha 
Character as to suggest that there was someone or 
a group of people who were of such a character to 
do things which would threaten perhaps the safety 
of other people, that in face of the series of deaths 
that had occurred, there might be a link between the | 
events in the fall and the events in the spring because 


they both suggest that there was some unlawful act 
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Occurring, 

To that extent, it would be relevant 
to determine what happened, where it happened and, as 
I say, from our point of view, that is more an | 


argument that we would be making in Phase II but the 


fact that they happened and the nature of the acts, 


sir, would also be relevant because I think it does 


have a nexus with the character of the deaths of | 
the children, that wee that they may not have been 
accidental and may have resulted from an unlawful 
act. 

THE COMMISSIONER: Yes. 

MR. BROWN: To that extent we would | 
submit that the areas should be factually canvassed : 


with any future witness, although, I sympathize with 


Mr. Thomson's submission that questions, allegations, 


confrontations which goes solely to suggest that 
a particular person or a group of people committed 
certain acts may well not -- 

THE COMMISSIONER: Well, if the - and 
I am certainly not saying that it is relevant to the 
cause of death - but if the dirty tricks were relevant 


to the cause of death then surely if Mrs. Trayner 


gives any evidence with respect to them she has got 


to be cross-examined on the evidence she gives because 


need 2AveH. Jon ei st 


an 


viWEing ns not § 


-5¥ <iABMOTSRRANOS EHT 
| Blvow aw thaske Jai OT shWORE .aM 
bSepsvnes Wi leusont ed Diwerie asexs ond tany abudve 
iGiv ox taddantve T..iiwocdis seaencte genious ‘yma a te 
 Anbtdspeltc waeiceeuy as bes te Sesimeline a gbemodr .+1 
3609. Jesgpe2e oF Yl! elon ‘segp Hokie dina hse hos tnes 
Sat LuMhoD wliiisg 7o qenkD wa Yo ree telusisisg s 
— Soc [iew vam evos nldtas> 
bus ~-- OS 24 lioW  <aMODseTMNOD aH? | 
oni Of tuevolor ad t¢ tony eniyse son ‘intel yen me 2 
Traveler sow eitbies y2acs otf. 21 sd - dadsh 26 seWas 
SAGVeeT . 2M 24 visors fats i585 oO aaysty edd det 
3G, SOU SES Mott cl yosgas: déiv Sondbiva yas séuic 
SREISd BeVig ane Sonebive snd 00 bealirexe-nect> ad) od 


ANGUS, STONEHOUSE & CO. LTO 
TORONTO, ONTARIO 


1 
2 if it isn't legitimate, these things didn't happen, | 
3 then obviously they don't go to the cause of death | 
4 and if they were done by one person as opposed to | 
i: another that might conceivably have something, that 
6| might be of some assistance. My basic problem is I 
7 don't know whether it goes at all to the cause of 

death. That is where I am really at. You seem to 
S| think it does. 
7 MR. BROWN: Well, it is also my under- 
10: standing, sir, when the matter had been raised earlier 
it you were of a different mind. 
; | THE COMMISSIONER: What, that it went 
Ae | to the cause of death? ; 
MR. BROWN: That it went to the cause | 
is of death. 

THE COMMISSIONER: Well, I suppose I | 

e am entitled to change my mind. I never thought of 
17} that. =i thought it was coming in as to identity, 
18 | that was always my understanding. Nobody characterized: 
| it at the time. 
2 MR. BROWN: Well, I would submit that 
ori although it may have some relevance to identity 

it also goes largely to the character of the act, 
an the nature of the act. 
THE COMMISSIONER: This takes place months 
24 | 
25 
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after these children died. How can it go to the 
character. All it goes to is perhaps somebody's 
opinion about the children dying perhaps to show 
some character trait of whoever did it, but how does 
that help on the cause of death? 

MR. BROWN: The suggestions that have 
been made are the deaths are as a result of one or 
two things: natural causes or an unlawful act. 

THE COMMISSIONER: Wadi, Mice Labow 
doesn't agree with you, but go ahead. 

MR. BROWN: Or negligence. To assist 
you in determining how to characterize the deaths, 
which I think is properly your mandate, evidence of 
accidental deaths on that ward at a certain period 
of time suggesting that although they weren't related 
to deaths but unlawful, improper acts were happening, 
may assist you in determining and characterizing the 
cause of death, that is, that it was more likely they 
were not caused by accidents but were caused by some 
unlawful act and it is on that basis that I submit 
they are relevant to Phase I. As I say, they are 
also relevant to Phase II but for a different purpose 
and aside from that, sir, we have no further 


submissions. 


THE COMMISSIONER: Yes, all right. Well, 
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Mr. Hunt, you have an unlikely ally in Mr. Brown. 
MRE SROWN: “Welt; sir; "rf i-might. 

The implication of your statement is that the Crown 

has led the battle in disclosing these dirty tricks. 


I would simply go on record as saying at the 


Preliminary Inquiry of Susan Nelles it was the ability) 


and the forcefulness of Mr. Cooper that enabled these. 


events to come to light. 

Mr. Hunt is certainly now making use 
of that but to suggest that the genesis of the idea 
rested with the Office of the Attorney General I 
take some objection to that. 

THE COMMISSIONER: I support you in 
praising Mr. Cooper and we will send a copy of this 
Cwanscript itorhimy 

Yes, "arr Tignt, MM. . Hunt. 

MR. HUNT: I won't risk any comment on 
that, Mr. Commissioner. 

In my submission the effect of the 
Judgment of the Court of Appeal on the evidence on 
Phase I is really not. such that the great bulk of 
the evidence you are required to refuse to admit and 
it really comes about as a result of really the 
nature of the issue that you have to decide. 


You've got 36 deaths, you've got three 
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choices for each death based on the evidence to date: 
You've got accident, you've got natural causes and 
you've got foul play, or negligence I suppose, but 
let's take foul play. You, at the end of this, 


whatever you do about or can't do about identity 


has been asked if you can to tell the Attorney 
General and the public how each one of those children 
died; in other words, you've got to make a choice 
if you can on the evidence between one of those 
three ways in which the baby died. 

Now, if you have a death that you are 


enquiring into and the person met their death by an 


obvious act of foul play, a bullet or a knife in the 
heart, then evidence of motive or identity doesn't | 
help at all on the question of how the person met 
their death. But that's not what you're dealing with 
and that's what makes this question totally different | 
for you. You are not dealing with just one case of 

a death that you have to try and characterize, you 

are dealing with 36 of them and that means that any 
evidence that in any way is going to assist you in 
characterizing those deaths, even though it may be 
evidence of identity of the same person at the begets 
of each of those children at the critical time they 


died, is going to be relevant to you in deciding 
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how you are going to characterize the death. As I 
say, it wouldn't if it was one case and the cause of 
death was clear, it goes to only one issue, but it 
doesn't, it can't be separated, in my submission, 
given the problem that you have to face. 

That's why it wasn't argued in the 
Court of Appeal tnat the restriction imposed by the 
terms of reference on you required you not to hear 
certain evidence. In fact, the opposite was argued 
that you should hear all evidence that in any way, 
in any way touches on the question of the cause of 
death and in my submission that's what the Court of 
Appeal really said at page 18 when they said, two- 
thirds of the way down, that you are obliged to hear 
all the evidence relating to the cause of death 


of the children. That means however probative it is 


| 


| 


on that issue, if there is some aspect of that evidence 


that is going to in some way touch on the 
characterization of those deaths then you have to 


hear it. 
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1 
2 It may be, as you pointed out, 
3 you May arrive at a conclusion based on that 
4 evidence in addition to characterizing cause of deaths 
F as to the identity of someone and you can't name 
that person. But it doesn't, in my submission, 
: restrict’ your ability: to Heariit.  As*I say, our 
i position was that vou hear all relevant evidence. 
8 Mr. Sopinka's position was -- 
9 | THE COMMISSIONER: Yes. All right. | 
10 Hike HUNT +) oMr. Sopinkat== 
11 THE COMMISSIONER: I think I am 
13 prepared to accent that scroposition, but that really ! 
is not much different a proposition than Mr. Lamek | 
put to me. But if it helps, presumably helps us | 
| substantially, not just might conceivably help, but 
15 if it helps in determining the cause of death of the 
16 children, I shall receive it. You have to tell me | 
17 how the 'dirty tricks" help me in determining the | 
18 cause of death. 
+6 MR. HUNT: You see, the difference 
is, the Court of Appeal has said to you, at page 18, 
= that you are obliged to hear all the evidence relating 
sig to the cause of death. 
22 THE COMMISSIONER: Yes. | 
23 MR. HUNT: ‘They didn't say that: it eve 
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to be substantially probative on the issue of cause 
of death. 

THE COMMISSIONER: They did say, 
where did they say that I have a difficult task and 
where that difficulty arises, I should resolve it in 
favour of the citizen, the person whose civil rights 
might be affected. So, I do have to consider that, 
Gon lancet. 

MR. HUNT: In my submission, your 
primary consideration is, is this evidence evidence 
that relates to the cause of death. 

THE COMMISSIONER: Yes. I will 
accept that. 

MR. HUNT: And if you conclude that 
it is evidence relating to the cause of death, given 
what you were asked to do and given that the restric- 
tions imposed on you had nothing to do, in my sub- 
mission, with the evidence that you are to receive, 
then once you have decided that it relates to the 
cause of death, then you are obliged to hear it. 

THE COMMISSIONER: No matter how 
tenuous that relationship is? 

MR. HUNT: If it relates to the cause 
of death, then you are obliged to hear it, that is my 


submission, 
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THE COMMISSIONER: Any kine of 
relationship? 

MR. HUNT: You see, where this has 
gone off - I shouldn't say where this has gone off 
the rails, or where we are not ad idem -- 

THE COMMISSICNER: Do you want me to 
give you my views? 

tik. HUNT: No, please. No. You 
are considering a very unique situation. We all tend 
to think of cause of death and how you characterize 
the death as foul play,or accidental, or hatural causes 
in terms of one death, but you have 36 of them where 
you have three choices and you have got -- there could 
be any one of a number of things that are going to 
help you characterize those deaths. It might be just 
evidence of motive, for example. If nobody had a 
motive.at all, then that is relevant evidence going 
to the cause of death. However, if somebody had a 
motive for killing 36 children, whatever it might: 
be, mental instability or anything, then that is 
relevant evidence that helps you or goes to the issue 
of, how do I characterize these 36 deaths, how do I 
make the choice. 


THE COMMISSIONER: I am getting ahead 


of myself. Supposing we discover that someone did have 
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a motive, what do I do in the report? 

| MR. HUNT: Your” report is a different 
matter. You have been told that if you come to the 
conclusion that one or more babies were killed by an 
overdose of digoxin given to them deliberately, that 
you can't name the administrator. 


THE COMMISSTONER: But I can 


apparently say I have decided these children were all 
killed deliberately because 'X' had a motive for 
JOLING*so, ten © tliat Sor 

MR. HUNT: Well, no, you are asking 
me in the absence of the evidence to say to you, how 
would you frame your report. 

THE COMMISSIONER: Yes. 

MR. HUNT: That is nearly as impos- 
sible a task as the one you have been given. There 
is an area in there where any one of a number of 
positicns can be taken by you in your report. Some 
of them are going to be sc close to naming the 


individual, that Lt is Going to in effect attach a 


criminal responsibility to them. Others will be so 
far away from that that they will be virtually meaning- 
less. There will be a middle ground, in my submission,| 
and that is where the extreme difficulty that you are 


faced with comes in; that you have to select, which | 


as oman 3! mea woe 
enti 
dedi badioas ovat © yen yLznessegs 
tol avitom « bad “Ah gdgened yletsyecditeh ballia 
a Som sete 2’ net ,o8 Deis 
bu aba eth. Hey” cum! “lew :tHtH .AM 


¥Gn BOW OX Yee Oe) eoaebive ery Yo ‘stnseds sit HE oh 


tes Syoy ors soy Sinéy 

2a stan Re TMM Sie 

-$oda? 2h @fapan.al edt? so Las 
spit” .dsvip iceed aviell woke ose wstit es Mees & oldie 
t) sean « 10 ins vos etstiw steeds at sexe ha ei 
sot Ingest Iney Gi voy Yd ne ed. neo anelsiaed 
silt pnimen oF Sanis ob Sd od sRiod St4 mets Bo 
A Sosets dogite ni ot prtop st 33 ene \ hewbio tbat 
of ad Chiw axedio ‘Tepid Hy yo Lf ibang ade letiimixs 


“uniasom Sifmytalvy od Eliw vsdd Jers derld most yews 152 


\aobeeiterdtre wm rt ,bewewp elbaines od Libw she? -62ee! 


| 
- 
| 


S26. Uv ods, fileoEsi lb syserees gic sseie ef sede Bas 


doidw ,teele2 of evad Woy 4ede sat wanes. ddiw Beond 


ANGUS, STONEHOUSE & CO. LTD. 468 
TORONTO, ONTARIO 


1 
2 goes 2serareaseyouscanvin giving a full report of the 
8 evidence of that issue to the public without doing an 
4 injustice to the person that you concluded had the 
motive. 
) P 
I appreciate that is not particularly 
® helpful to you, but in the absence of sort of having 
7 the evidence and. the individual,. it is) difficult. to 
8 construct a phrase or a sentence that could accurately 
9 capture that and yet would not violate the spirit of 
10 the judgment of the Court of Appeal. 
rl Soy, ein summary ,sOn. that .point;et 
iO suggest the nature of this -- the reason why it was 
“not argued that you are restricted in the evidence or 
te that the Court of Appeal, in my submission, has said 
ie it is, is because of the nature of the task you have. 
15 Many more things are going to be relevant and touching 
16 on the cause of death where you are faced with three 
17 choices in a multiple death situation,than would be 
18 if you were faced with one death where it was obviously 
“ foul play and you are hearing evidence, then that | 
might only go to identity anc not assist you at ald. 
ae Now, my friend -- well, let me 
es pick up on that. I was going to deal with the ‘dirty | 
22 bracks! at the .end,.bute=-= | 
23 THE COMMISSIONER: No. You can deal | 
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with them any way you like. 

MRS HONT 2 PNOseLt would Neip yer 
think; “at’this point =to pick up on*that? because?l 
think it makes my point. 

You are enquiring intc 36 deaths at 
a major hospital over a nine-month period, and as I 
say, you have one of three choices with respect to 
each. It is open to you on each of them to decide 
if there was foul play involved. Now, within three 
months or three to five months, depending on the 
evidence of Mrs. Scott when she first received the 
first series of phone calls from someone who did not 
say anything but hung up, but certainly in that time 
pericd, somewhere between June and August, Here are 
a number of really absolutely extraordinary incidents 
occur with respect to people on the same team, as is 
the subject matter of much of the speculation. Those 
incidents involve threats of death. More importantly, 
they involve somebody giving an unprescribed, un- 
authorized dose of medication to two nurses in their 
food. 

Now, stepping back, we can say, to 
have a series of 36 deaths, some 29 of them are 
suspicious, in a hospital ward over a period of time 


is an extraordinary event and, thankfully, it is 
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something we don't see happen very often. If on the 
same ward within a maximum period of five months you 
have another set of extraordinary events that one 
not only doesn't see very often, I suggest has never 
seen before, if anybody can give me an example of that 
sort of thing happening in a hospital, then it may 
well affect the strength of this argument, but I 
suggest there is no examole to give. So, on the 
same ward, in the same hospital, within five months 
another series of extraordinary events happen. They 
are not just extraordinary in the abstract; they are 
extraordinary because they involve threats of death 
to two of the nurses on the same team that were 
involved with the babies that are under consideration. 
In addition to that, they involve, as I say, in one 
instance, in more than one instance, somebody putting 
unprescribed medication, a heart medication into their 
food. 

Now, the nexus between those two 
sets of extraordinary events, in my submission, is not 
just one-otetine.w«iIn a threeyto five «month period, I 
say it is certainly a nexus in time that is probative, 
but in the character of the events that occurred. 

To look at 36 deaths on that ward 


and then not look at another series of extraordinary 
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events that occurred in that period of time of the 
same character, in my submission, is not to look at 
probative evidence on the character of the cause of 
death of those children. I think that is what my 
friend, Mr. Brown, was submitting to you that you 
may decide, it may assist you to decide which of the 
three choices you are presented with on the evidence 
of the 36 deaths to make, to know that apparently 
someone connected with the Hospital, if not with the 
ward, if not with the team, was within a brief period 
of time after the last death involved in this extra- 
ordinary conduct, certainly threatening two people's 
emotional stability if not their physical well-being 
in terms of the unprescribed, unauthorized doses. 

So, in my submission, there is an 
example of evidence which may well go to the question 
of identity but is certainly, in my submission, 
probative on the issue of how and by what means they 
died. 

If you were to decide, or if you 
were to be faced with a case where tke evidence was 
such that at this point in time you were able to say, 
no, those 36 deaths resulted from foul play, no 
question about that, the evidence is consistent, 


unanimous with that, then the argument about this 
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1 
Eo 2 evidence of the ‘dirty tricks' could not be made 
3 because it wouldn't assist you; you have already 
a decided that 36 children had bullets in their hearts 
‘ and it is obvious that they died. The only possible 
relevance of this evidence is as to the identity 
- and then the argument changes, but it is not the 
7 case, and the reason why it is not is because of the 
8 nature of the exercise you are involved in and the 
9 | evidence that has to be considered. 
10 Now, in closing, my friend, Mr. 
1 Thomson/e== 
: THE COMMISSIONER: Did you say, in 
closing? What about these other ehities before you 
13 
close? 
14 MR. HUNT: Well, I assumed -- 
15 THE COMMISSIONER: You assumed that 
16 all would be well on the other questions? 
17 MR. HUNT: I assumed that the hardest 
18 problem I had was the one that I just addressed, sir. | 
io THE COMMISSIONER: What about the 
conflict between the nurses? 
- MREOHUNT SS BWell, Gavi righty; Loeall 
2 falls under the same umbrella as I have just argued, 
oe except it may be that the nature of the evidence on 
23 each of those issues is such that it is not -- while 
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probative on the question of cause of death, it is 
not as probative as something like the 'dirty tricks' 
incident that went on in August, because you are, 

at this point, unable, on the basis of the evidence, 
to say, you know, we have decided already that these 
deaths are as a result of foul play because of the 
nature in which they occurred. Any evidence that 
goes to show motive on the part of scme person 
connected with the ward or a disposition, which, I 
suppose, is really saying the same thing, is going to 
be evidence that relates to the cause of death. Now, 
it may not relate to it in as direct and dramatic a 
fashion as the ‘dirty tricks’ does, but in my 


submissicn each of those pieces of evidence that is 


under consideration here is something which is relevant 


to the question of the characterization of the deaths. 


I go back to the reason that I suggested at the 


outset; it is because you are confronted with one of 


three choices in respect of each death. Anything that 


makes accident less likely makes foul play mcre likely. 


You, in my submission, ought to receive that evidence 
for the assistance that it might: give you on that 
very important question, and I submit that is the 
most important question that you are asked to decide; 


how and by what means the children -- 
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THE COMMISSIONER: It is the only 
question, isn't it? Is there another question? 

MR. HUNT: Well, it certainly is -- 
well, we are into -- well, I will save my submissions 
on Phase II for another time. 

THE COMMISSIONER: Yes. 


MR. HUNT: You are quite right, at 


this point, it is the only questicn that you have to 
decide at this stage of the Commission. So, in my 
submission, my argument applies to all of those 
issues. 

THE COMMISSIONER: Well, the things 
like Miss Frise can get her digoxin at the drugstore, 
is that a matter that goes to the cause of death? 

MR. HUNT: Well, it goes perhaps to 
assist again in the characterization inasmuch as you 
go back to the question of identity. You can't name 
an individual but you have evidence in front of 
you that suggests the same individual was on the ward 
at the time each death occurred. Now, that is evidence 
which, in my submission, clearly is evidence of 
identity but it goes to assist in characterization. 

Now, Miss Frise's evidence was not, 


as we know, that just she was the cne who went and 


attempted to get digoxin over the counter at the 
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B12 2 drugstore; she went with Mrs. Trayner. In my sub- 

3 mission, what you can do in your report in terms of 
identity is a very different matter from you listening 
to all of the evidence that may assist you in character- 
izing these deaths,and then coming to a conclusion 


based on that evidence as to how and by what means 


the children met their deaths and then treating the 


8 question of your reporting on the evidence that may 


9 || go to other issves as a separate matter in your 
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THE COMMISSIONER: Well, what you are 
saying is that they are all relevant to the -- 

MR. HUNT: I am saying that they all 
touch on the question of characterization of deaths 
and if that was not in issue, and if what we are 
looking into was a case of obvious foul play, then 
the argument couldn't be made because then those 
matters of evidence would simply go to the issue of 
identity and the argument would of necessity change. 

THE COMMISSIONER: Yes. 

MR. HUNT: Now in closing, my friend 
Mr. Thomson has again referred to cross-examination 
by myself and counsel for the Police, and I take him 
to have gone so far as to say to you that decent 
simply myself and Mr. Percival do not have the right 
to challenge Mrs. Trayner's evidence in cross- 
examination. 

THE COMMISSIONER: Well, I think once 
it was put to him he said no one had. 

MRae HUNT s eYes: 

THE COMMISSIONER: He wasn't playing 
favourites. 

MR. HUNT: That is right, so now we 
are all in the position in Mr. Thomson's submission 


that we do not have the right to challenge 
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Woz 
1 
2 Mrs. Trayner's evidence in cross-examination. 
3 Now he didn't go so far as to say to 
4 you that is what the Court of Appeal had said to you, 
5 and I suggest the reason is because it is clear they 
é didntt tisay, that, at.all and that. .proposition,..as 

you suggest, is an outrageous one. 

: If that is the situation then I 
8 suggest we all might as well oe home right now because 
9 there is no point in you taking evidence from a 


witness and being bound to accept what that witness 
Says without anyone challenging the evidence in 
cross-examination. 

Now Mrs. Trayner started off by 
saying that she didn't administer digoxin to any 
children. One of the questions that you baee to decid 
is cause of death, and in fact Mr. Thomson says, you 
are bound to accept that answer and any other answer 
she gives without anyone testing it on cross-examinatign. 
In my submission, that, if that is the case, results 
in the whole thing being a futile exercise, and as 
your Lordship has pointed out, an outrageous one. 

I can indicate that I am certainly 
prepared to deal with questions that I ask ona 
question by question basis and objections my friends 


May take to the way in which I phrase the question 
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or the form of the question, but if there is to be a 
ground rule at the outset that none of the questions 
can be such that they challenge what the witness has 
said, or in effect touch her credibility, I think we 
Should know that right off the bat before we go any 
farther because that would make quite a difference 
in how we proceed. 

THE COMMISSIONER: Yes. All eaent.. 
Thank you. 

Mr, Percival? 

MR. PERCIVAL: Mr. Commissioner, you 
will appreciate as you hear some of my comments I may 
take a different tack than those of you in the front 
row who have already come before me, but may I tell 
you on behalf of the Metropolitan Toronto Police Force 
that we join with you in being troubled with the 
Decision of the Ontario Court of Appeal. 

Since last November when submissions 
were requested by you, Mr. Commissioner, on this issue, 
my clients have consistently contended that the 
provisions of the Order in Council entitled you to 
name names if you were able to do so. 

We have contended before you, we 
contended again before the Divisional Court, and 


lastly before the Court of Appeal that your Commission 
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1 
2 was created for two very important reasons: it would 
3 seem really to satisfy the needs of 72 parents in 
4 Ontario to know the circumstances under which their 
5 36 babies came to their death, and secondly to 
é restore the reputation of The Hospital for Sick 
Children and the many dedicated doctors, nurses and 
: others on its staff. 
: A further aspect of your Inquiry 
9 which you have designated as the second phase requires 
10 you to inquire into, determine and report on the 
11 circumstances surrounding the investigation, 
12 institution and prosecution of certain charges 
1B arising out of four of the deaths. 
The Orders: in Council made it clear, 
Mr. Commissioner, that you were required to make a 
a full examination of these matters so as to ensure 
16 full public knowledge of the completeness of the 
17 matters referred to in the Terms of Reference. 
18 I’submit to you in order’ to make’ a 
19 full examination of the matters you should be entitled 
20 to hear and report on all relevant evidence relating 
a to the cause of death, investigation by the Police 
and the prosecution by the Crown. And as one views 
7 the limitations placed upon you by the Ontario Court 
os of Appeal at page 18 of the Reasons, you are obliged 
24 
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1 
2 to hear all of the evidence relating to the cause of 
3 death of the children, and this would include evidence 
4 which would tend to show that one or more of them 
5 died as a result of unlawful or negligent acts. 
; My difficulty with that comment at 

page 18 of the Judgment of the Court of Appeal is how 
jl you are supposed to determine whether an act has been 
: either unlawful or negligent unless you can inquire 
9 into and hear evidence as to who was present, what 
10 medication was prescribed, what medication was not 
11 prescribed, the terminal events and the likelihood 
12 as to the method of administration of digoxin if that 
3 be the cause of death. 

From the outset my clients have been 

§ concerned with the needs of 72 parents to know how 
tg and under what circumstances some of these babies 
16 came to their death. 
17 In some cases up to now the Commission 
18 has heard from numerous witnesses who with a series 
19 Of t.aon't know", "I don't: recall", "I don't 
20 remember" have forced you to resort solely and simply 
; to the mediccal charts of these babies for any 
‘ information as to how they died and why they died, 
33 which may be very little solace to many of the anxious 
as parents out there. 
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We have thus far heard two days of 
evidence of Phyllis Trayner about a number of the 
baby deaths, except the last three as I recall, 
Gardner, Miller and Cook, and by and large, without 
trying to unfairly categorize her evidence, and of 
course without it being tested by cross-examination, 
she has not really added to the information already 
available to you. 

You may very well never be able to 
come to a conclusion as to the perpetrator if you 
find there were any deaths caused by an overdose of 
digoxin. 

Phyllis Trayner is ostensibly the last 
major witness who you will hear in Phase I. If you 
restrict the avenues of either examination by 
Mr. Lamek and cross-examination by other counsel as 
you have indicated you might on Monday, I suggest that 
would be grossly unfair to both Phyllis Trayner and 


all of the witnesses who you have heard from before 


Pthvs: 


To do so would provide to this witness, 
Phyllis Trayner, a questionable advantage over other 
nursing witnesses, including Nurse Susan Nelles. I 
suggest to you, Mr. Commissioner, if you agree to be 


bound by the terms of the Judgment of the Ontario 
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Court of Appeal and your counsel and yourself not 
pursue your right to seek leave to appeal to the 
Supreme Court of Canada and then restrict the 
avenues of examination and cross-examination with 
this last major witness in Phase I, then a number of 
rather unfortunate consequences are inevitable. 

Some of those consequences may come 
as a shock to some of those people who have contended 
that you should not name names, but an innocent 
world renowned institution, The Hospital for Sick 
Children, may never be able to be exonerated by your 
ee Innocent employees, including many dedicated 
doctors, residents, interns, nursing supervisors, 
registered nurses and registered nursing assistants, 
cannot be exonerated by your report. Seventy-two 
parents of the thirty-six babies may be no further 
ahead than they were at the beginning of this 
Commission as to why and under what circumstances 
their children died. 

You also referred on Monday to the 
serious limitations this Court of Appeal Decision 
may have on the nature of your Inquiry in the last or 
second stage of the Commission. 


Considering that there still is pending 
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a Supreme Court action brought against the 
Metropolitan Toronto Police Force, Staff Sergeant 
Press and Sergeant Tony Warr by Susan Nelles for 
malicious prosecution, the receiving of evidence and 
the findings of this Commission in the second phase 
have more than just passing interest to my clients. 

Back in November we well recognized 
that to submit that you had the right to name names 
might very well subject the Metropolitan Toronto 
Police Force to closer scrutiny in their investigation 
of this matter. That very distinct consequence did 
not deter the décision of my clients to press for 
the fullest and most complete investigation by this 
Commission as to the circumstances surrounding these 
tragic baby deaths. 

The Metropolitan Toronto Police Force 
no less than the Attorney General certainly has the 
obligation in this community to serve and protect the 
rights of all persons. The Force and all its officers 
at the beginning of this Commission welcomed the 
opportunity to explain fully to this Commission, the 
public in general, what investigation they conducted 
and the circumstances under which it took place. 

However, we agree with your comments 


on Monday that if it be your decision that you are 
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bound by the Judgment of the Ontario Court of Appeal 
then you are not entitled to inquire into the 
appropriateness of the conduct of the Police in 
their investigation because to do so would be 
irrelevant. 

As you pointed out on Monday, evidence 
that might result in an adverse finding as to the 
actions of the Police would be tantamount to a 
conclusion of civil liability which ‘finding you are 
prohibited from making by the terms of the Order-in- 
Council. I suggest to you, Mr. Commissioner, this is 
a result that is not welcomed by the Metropolitan | 
Toronto Police Force, and that surely cannot be a 
result which will find favour with many of the 
witnesses who have given evidence before you. 


In many cases you have concluded, 


after hearing the evidence I suggest that an individual 


was innocent of any wrongdoing, whether negligent or 
deliberate, yet you are not free to so report. 
Similarly, you cannot inquire into whether the Police 
acted in an appropriate manner in their police 
investigation and the subsequent charging of Susan 
Nelles. 

What the Court of Appeal has ruled 


appropriate and fair in the first phase of your 
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1 

2 Inquiry surely must extend into the second phase. 

3 I suggest to you, Mr. Commissioner, 

4 that there are four avenues presently open to you: 

5 the first, and the one that I urge upon you, is that 

P through your counsel you should seek leave to appeal 
to the Supreme Court of Canada as to the Judgment of 

t the Ontario Court of Appeal. 

° The Metropolitan Toronto Police Force 

9 will support such an appeal. While that appeal is 

10 pending you should not restrict the right of 

141) - @xXamination or cross-examination of the remaining 

12 witnesses. if your counsel and the interveners are 

13 successful on that appeal, then no time will have been 
wasted. If the appeal is unsuccessful, then while 

Ms you have heard all the evidence your ability to make 

ip findings of fact in your report will be severely 

16 restricted, but again no time will have been wasted. 

17 As you know, Mr. Commissioner, my 

18 clients are merely interveners in these proceedings, 

19 and my understanding of the law is that you, the 

20 respondent, have the only right to appeal. The 

Fe interveners including the Police and the parents, 
have no status to do so. 

= On behalf of my clients -- 

23 THE COMMISSIONER: I am not sure of that. 

24 


25 


‘t. Lt ee) ean on , 
Ass | * ae 
| me ae pat as text? ane 


wa Spon woy desouds 
7 Ra dis obte sO ott 

it rome | “eet 

| i Ieegee edt 8 b tesate as “gue ticgque Lfkw 
. to. Seis tt tou Biveris voy palbadd . 

. PALOLAUSS, otit Saad antesvncas to ooltaqimsas 


Sis, Bioreviesnl sit Aaa Ledgues Wey It .csazepslw 


iéeq sve fiw Sist.on cert ,lesvge Geld no Loteasatiec 


sliltw cent ,intetesowens af Ieagae ofg 22 .bateew 


(Letevese ‘adh lisw srovest suey mi $922 to epediett2 
-2a35sw need ayvet Iliw empevom Aisps ded .betotrdes7 


( 
| S27 bm OF Yshtids troy sonehiye. sit tis Breed evar sse)Ey 
| “a sano bes Lampod 2% ,Wond toy BA 

| 


‘aprtbeaootg pasd3 ni-ezenayasdni vistem sag. atasbis ™ 
wi .voy t3d3 21 wel ord to oolitestetebay. ve bos 1 
ai! ..iesaqs of tdpin yite eft avaed ~sheSnegess ms 

winetm sao tase satlod ond pri by lors RASHES) Et io 
. .0@ Ob 02 eysde on aved " 


<“~ @3%ello ym to 3 sted 0 
to agua gon am 1 = =<ABuGTeatieoo gar 


Peed 


ANGUS, STONEHOUSE & CO. LTO. 486 
TORONTO. ONTARIO 


Ss thawerragics 

MR. PERCIVAL: Well, with respect, the 
law is not clear in relation to that. 

THE COMMISSIONER: But surely the 
Supreme Court of Canada can give leave to anybody it 
likes to appeal. 

MR. PERCIVAL: Well, Mr. Commissioner, 
I would think that the intervener who is neither 
appellant nor respondent can't drag the appellant and 
respondent before another tribunal. 

THE COMMISSIONER: Well, you realize 
the practical problem about an appeal? 

MR. PERCIVAL: < concede that; that is 
why I am saying while it is pending, Mr. Commissioner, 
you can still continue to hear evidence. 

The second alternative which is -- 

THE COMMISSIONER: That is not the 
practical problem I am concerned with. The practical 
problem is timing. 

MR. PERCIVAL: I am well aware of that, 
Mr. Commissioner. 

THE COMMISSIONER: Yes. All right. 

MR. PERCIVAL: The second alternative 
which is far less preferable is that you now seek 


clarification from the Ontario Court of Appeal as to 
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the meaning of their Judgment. With the greatest 
respect, if you try to follow their present direction 
your task will not be merely approaching the 
impossible, it will be impossible, and the report you 
are required to write under that terms, under the 
terms and conditions set out by the Court of Appeal 
will be virtually useless. 

THE COMMISSIONER: I'm sorry, are you 
talking here about Phase I or Phase ree 

Mk. "PP eReCLlVaAb: “That tin both cases. 

THE COMMISSIONER: Well, once again -- 

MR. PERCIVAL: Mr. Commissioner, 
because, you know, Mr. Lamek says well, we shouldn't 
be talking about Phase II. What you are going to be 
doing has absolutely very important implications. 

THE COMMISSTONER:” “Oh, I know. ° It is 
an enormous problem. 

MR. PERCIVAL: And I don't want somebody 
at some later stage to say we take one position in 
Phase I and now the ground rules change. I want to 
make it very clear to you, sir -- 

THE COMMISSIONER: Well, the Court of 
Appeal might or might not, but I would think probably 
would not receive them because that was not the stated 


case. 


YOY 324 Qxmoeck bg ‘3 is fe rE b 7 I 
St) erties 
Li 4 .t i < ] i S857": a) 
‘a ouvert 8 Tew Ju . 
scABS* titod) Rt at sear th AWE 
: a) co 


-- nigpe ‘spno Il Lae) Batis 


19 aie 
ay » 


vahnhte a Lao. 2 SANit 
+ atoke Sy, flew eusa aa ,M \worm! woy ,@agsosd 
po Gy gies sue Noy Saw IT seadd sucde pridiead oc 
erolcsol fgmt snstzogmt yiev Ylesuloads est patod 

eit a0 .worot I .dD 2kaZuOlesiMoo aut 


Meldorg mjomrons a5 


Yhodewice 2asw a’ neh I BRA <«<HAVIOANAG .AM 


» 


nt oghi@¢ieeq ano sisd aw yse oF spate aptel etipe 26 
oo Inaw 7 jejuni, asiv= bavorp eds wom bas I eundt 
~- the voy od tsafo, ys8v.3f Siem 

to SyWOD ett ,[fe¥ eRSvOTSeeluieoo aT 
videdosws: Aside Bibow I aud yan gdeim x0 Jdplm (eeqqA 
basse eit dow saw ted? sessed smed? svieose: ton bluow 


y See 


OS 
Lis 
| 
ex 
pes 


ANGUS, STONEHOUSE & CO. LTD. 488 
TORONTO, ONTARIO 


MR. PERCIVAL: I understand that. 


THE COMMISSIONER: It wasn't on 
Phase If, it waseonly*on-Phase*1. 
MR. PERCIVAL: I understand. 

THE COMMISSIONER: They will say we 
did what we were asked to do and now you want us to 
do something else without having the benefit of the 
Divisional Court's ruling on it, without having the 
benefit of - well, presumably they could have argument, 
but do you really think that they would say -- 

MR. PERCIVAL: They would probably say 
to you, Mr. Commissioner, you are the Commissioner -- 

THE COMMISSIONER: Figure it out 
yourself. 

MR. PERCIVAL: -- you must make the 
decisions as to the evidence. Yes, I understand. That 
has a very distinct limitation. 

THE COMMISSIONER: Tevis notlrlait 
because they have got all kinds of help: 

MR. PERCIVAL: The third alternative, 
Mr. Commissioner, is that you seek an amendment to 
the Order in Council from the Attorney General in 
order to clarify your mandate. Such an amendment may 


permit you to finish in a fair and complete manner 


this very meaningful investigation into the unfortunate 
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deaths of 36 babies. Whether he will in fact change 


the Orders in Council -- 

THE COMMISSIONER: I can tell you now 
if Mr. Hunt has any influence with him he certainly 
won't change the terms of Phase I. He might, of 


course, consider Phase II. What would you say about 
that? 
MR. PERCIVAL: 


Well, Mr. Commissioner, 


I can't believe that the rights of any witnesses, any 
person at The Hospital for Sick Children, should be 
any higher or any lesser than the Police. 

THE COMMISSIONER: What would you say 


to asking - we are not arguing Phase II yet. 


MR. PERCIVAL: I understand. 

THE COMMISSIONER: But since you 
brought it up -- 

MR. PERCIVAL: Well, Mr. Commissioner, 


it is not merely of academic interest. I am looking 


down the gun barrel of a Supreme Court action for in 
excess of $800,000, and that that very issue is before 
is nessa in the pleadings in that lawsuit. 
THE COMMISSIONER: Let me just ask you 
this: what is your position if the Attorney General 

would amend Phase II but would not amend Phase I? You 
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MR. PERCIVAL: Well, -ali dJ.am 
Saying is what's fair in the first phase should be 
fair in the second phase. 

THE COMMISSIONER: All right. 

MR. PERCIVAL: Now the last alterna- 
tive is the alternative that I gather that your 
Counsel is now advocating to you, is that you 
proceed ahead, accept the decision of the Court of 
Appeal and the restrictions contained and you continue 
to hear all relevant evidence and then you would 
decide on the propriety of cross-examination and it 
would have to be dealt with on a question by question 
basis. 

Now, I have read with interest Mr. 
Thomson's opening lines and I have heard his 
submissions today. I submit without getting into it 
how one cross-examines surely should be ruled upon 
when it occurs not before it occurs and I am not 
going to be concerned at this stage by the warning 
in in effect that he has conveyed in his 
opening lines as to what Mr. Hunt or myself or any 
other Counsel in this room should do in cross- 
examination. 

I say to you in. relation to the 


individual matters of evidence, the dirty tricks 
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evidence will not be canvassed by me, so, that is 
not a concern to mes 
If one accepts the decision of 
the Ontario Court of Appeal I do believe that the 
conflict between the nurses probably is irrelevant 
because it only goes to the question of identity. 
Now, the evidence involving 
Meredith Frise and the drug store, while it is 
interesting, one would think that the evidence tends 
to then show that if it was available in drug stores 
the perpetrator might be from outside the hospital, 
the evidence is very clear that digoxin was not 


locked up and available to everybody within the 


| 
! 
{ 


' 
| 


| 
hospital during that nine month period. SO; what real 


effect has it for your consideration. 

{tsay to you in conclusion Mr. 
Commissioner, if you proceed on the basis of 
accepting “thestrulingsof the Ontario Court of Appeal 
my clients want you to well appreciate that the 
secondmphasesof this enquiry; Pif in fact it does 
proceed, may be very short indeed. 

Thank you. 

mye COMMISSIONER: Yes, thank you. 
I think perhaps we should take 20 minutes nows. 


-- (Short recess) 
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-- (Upon commencing) 

MR. SHANAHAN: Mr. Commissioner, 
I know that Mr. Scott on behalf of the hospital 
was perhaps next in line to give his submissions. 
Once again, I've got other commitments closing in 
on me and would you greatly mind if I spoke out of 
Curh, 

THE COMMISSIONER: Yes. That 
certainly gives us a chance to get even with Mr. 
Seotey,ecoesn't it. 

MR. SHANAHAN: Weld esiryoour 
position here, or at least my position on behalf 
of the parents that I represent really would 
roughly be to the same effect Mr. Hunt and Mr. 
Percival have put before you. I think if I might, 
SiP/®and@it won't taketme a* minute “here -- 

THE COMMISSIONER: They take 
quite different tracks. 

MR. SHANAHAN: LEC SmiGht+szr 
just in terms of the back drop as to how my 
families, those that I act on behalf of, feel and 
have reacted to it and why therefore sir we take 
the position that we do take. When they first got 
the Order in Council and read it and in laymen's 
terms responded to it, they felt as you subsequently 


felt that in fact it was going to tell them how and 
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by what means their child died and that in spite of 
the limitation that was also put in there about 

civil and criminal responsibility that in fact if you, 
saw on the evidence, and only if you saw on the 
evidence, that you could name a name that that 
name would be named. 


You subsequently sir interpreted it 


that we and in fact the first Court that heard the 
appeal on the matter, the Divisional Court also 
agreed. 

Tioitounrorctunate. but I don't 
think the blame lies anywhere that at this late 
hour here with the last witness of that nursing 


team almost through her evidence that in fact the 


rules of the game, if you like, have been changed. 
I must say that on behalf of the families ne 
represent that the result for them has really been 
devastating and has been extremely distressing and 
upsetting. They are not, I wish to emphasize, sir, 
casting about for an accused and there would pe ary 
be no joy in their life if someone was named. 

It is more to the point, that they 
are reacting to, mot that you in the future couldn't | 


have seen on the evidence who might have done this, 


but in fact you would be legally restrained at the 
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end of all of this scientific’ evidence’ and ‘really 
evidence here of a nature that was never before His 
Judge Vanek that in fact you then would be legally 

restrained from mentioning that name. 

So therefore, sir, the point from 
which I depart is that really where Mr. Percival 
also picked up upon and that is we urge you 
strongly, as we perceive our position as interveners 
are such that we may not be able to take the 
impetus here with an appeal - I leave that open - 
for further study but that being as we on first 
blush see it urge you strongly sir, that it was 
obviously an opinion you strongly held, it was an 
opinion that at least one other Court supported you 
9 eh ws that you do take this matter further and in 
fact sir you appeal it so that we are clarified 
once and for all exactly what your powers are. 

I think you would agree, sir, that 
the Commission as perceived before the Ontario 
Court of Appeal ruling and now after it is a 
vastly different thing in your exercise, even on 
stage one, not just phase two is vastly different. 

SOM sis, that te first Orally 

With respect to the evidence, I 


think a point here Mr. Hunt said it and I am not so 
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surejd canbisavYiat ?qreatly, but since these deaths 
sir, the number of the deaths is outstanding, is 
enormous, but as well as that sir the complexity of 
the deaths, the sublety of the manner of their 
deaths and how they died require .and almost demand 
Sir that there will be, it will admit of no easy 
solution here, be it negligent line or be it the 
deliberate line. Many pieces of evidence sir will 
collaterally speak to identity but with respect 
nearly all of them, and the only one chateg 
really find very difficult to justify you receiving 
is that evidence of Meredith Frise with respect to 
perhaps purchasing of the di joxin. But all other 
pieces of evidence sir with respect have a dual 
heading or a dual purpose to them. They may 
collaterlally speak to identification but with 
respect nearly all of them as I examined them, sir, 
had something to say and something to advance that 
whole area which fortunately is still left to us, 
appeal or no appeal, and that is whether they were 
negligent, whether they were accidental or what have 
you. Every one examined sir got into a broader 
area as, were there people with motive, were there 
differences which these deaths could be the upshot 


of, were there so many at such a shift at so many 


plist oy a 0 ct 


‘ 
is 
9S 


odd thied so-ankt dnepitoor. 94 set ex 
LLbw\ tthe ‘eaneblve 2eeepetg yal 
spognent ai.tw pe eeaeniadn xites 
1 tad, 9 mo vino aalg Gris, mods Zo Lis uate 
patvinogs woe yRizeut of Pfioi322B yxev bolt yilaee 
od Saegeet Atkw sels? wiiberaM Yo eqnebive sade ab 
taigo, fle sya. .atxey th oft 30. phtestoavg egedzeq 
ieub * 9ved speqeer dsiv ate. soaebive Jo aenelg 
yen yet? . .med2 of seegiug tavb s 10 patbsed 
itiw-rud soidsniiiinebt ot Aseqge yilslyszelfos 
<7ie (medt benimexs I as mets to, Lis ylxeen2oeqeen 
secs ponevhs, oF peidtenoe bas yse o4 pa idzonos per 
an ot S3el Llige ef yledsausz02 doifw. sexe eforiv 


wrow yore toftedw et s£1¢ bas ,iseqas on 10 fsoeqqs fas 
evar testw yo Lsdnehioos etsw yeds tadsedw «cnopiipen q 
teheortd 4 Otcé toy 22 bemimaxs ono, yIsve |. MOY z , a 
sisfid suew ,evison daiw elfqoeg. srels stow ,86 S876 te : 
Sornagy att acd Sluos; eltseb esos foldw eeonezetiih al | 
Yano of 36 diica #£ ove sts rem o& eted? siew ,ic Eg 
es 


| 


ANGUS, STONEHOUSE & CO. LTD. 


TORONTO, ONTARIO 


Similar times that when you get a child who may have 
what you might call neutral “.toxilogical evidence 
here or toxilogical evidence which in itself 

not indicative one way or another, that that child 
perhaps participating sir in so many other features 
of that wide mass of evidence may lead you sir to 
Say that child did not die as a result of negligence, 
that in fact it’ was®part of a4 broader pattern’ and 
perhaps was as a result of foul play. 

That's why so many smaller pieces 
of evidence which at first blush may appear to be 
tenuous, with respect sir the accumulative effect 
of those smaller pieces of evidence at the end of 
this Commission may well have you put some babies 
out of the category of just negligence and into the 
category of foul play. 

Sir, I would submit to you here 
that as well as that it is completely relevant, it 
is extremely relevant to the terms of the character- 
ization of deaths with respect to the area of dirty 
tricks. I know that at first glance you may say 
that they simply go to the matter of identity. With 
respect, when you examine the factors that those 
dirty tricks, especially as they increase and come 


to a crescendo there really with the drugs, heart 
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1 
2 drugs administered, an attempt to have them | 
>| administered to another nurse, those nurses | 
4 nartaking of the same nursing team and it being | 
5 done sometime later, with respect, it shares so 
i many characteristics of the vary nature of the | 
deaths that we are studying that with respect there | 
, is a nexus in time there's a nexus in the character | 
8 of the acts that they too must be celved into. 
9) Now, I admit you put in a question, 
10 Sir, an issue that doesn't asgmit of easy answer and 
© that is what if it does get to the point where in 
fact,-as, you put it,a five year old could gather 
a) who indeed had administered that drug. Well, sir, | 
| that realdveis~the difficulty with. the- ruling, and 
: that is difficult and that returns to the point 
from whence I departed and that is that really it's 
te not so much clarification that is sought because I 3 
17 | think the Court of Appeal would turn to you and say 
18 | Qlaritve iinas: /OUusmi ont, that. S (Vout jObse41¢. 1s 
a really an appeal that is required and that is where : 
GI the clarification will come, sir. 
| Finally, I think others have 
an reacted to Mr. Thomson's desire that you prohibit 
sal | any cross-examination. I think I have gathered your 
23 reaction to that and I think it would be completely 
24 | 
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unacceptable that this last penultimate witness of | 
you like on that nursing team really would be sttowea | 
to give examination or give evidence in chief and 
then we would be proscribed from cross-examining her, 
I think you have said that that would really be 


unacceptable, | 


I do agree that on an ad hoc basis | 
question by question, there certainly may be objectio 
put by Mr. Thomson. 

SO,F cial wlsemy POSTLION, Sir. 

THE COMMISSIONER: Thank you. 

Mr eocoOlur 

MRe SCOTT.” Mrs Commissioner, I 

have two preliminary matters and then I want to 


make two or three submissions on the question that 


is before you.,. 

First is I hope you will accept 
just this once at least the advice of your Counsel | 
that the considerations inherent in this Order 
for phase II will be dealt with next week or at 
a later stage. It is true as Mr. Percival observes 
that the same Order will have an effect on both 
Phase i and Phase II but that the considerations 
are different. I think we have enough work on our 


plate to determine the manner in which you can 
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proceed in Phase I which we should do in the 
interestsof Mrs. Trayner as well as everybody else 
as soon as possible and that therefore you will not 
expect or want me or anybody else to reply to the 
observations about Phase II now. 

The second matter is just a 
practice note, as they used to say, and that is if 
the Metropolitan Toronto Board of Commissioners of 
Police want to appeal from the Order of the Court 
of Appeal and lack only a precedent I will be glad 
to provide them with a number of precedents in which 
intervenantstatus granted to participants before 
boards and tribunals has been sufficient to 
justify leave to appeal in the Supreme Court of 
Canada. Knowing he may well want to act on that 
I, tell Mr..Percival, that. if.his clients, are. really 
serious and not just speaking here for the effect, 
that the next leave to appeal day is April 30th 
and if he wants to make the application, or if his 
clients do so, we can provide any precedents that 
he requires. 

For, oureipart. ithe. hospital, -- 

THE COMMISSIONER: Do you provide 
Counsel as well? 


MR, SCOTT. | -L, beg .your. pardon? 
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THE COMMISSIONER: Do you provide 
Counsel as well? 

MR. oCOTT: On, aon t Chink they 
need that.” For our part at the hospital we are 
content with the decision of the Court of Appeal, 
although it did not adopt the submissions, rather 
different than other submissions were made that we: 
made to it and we believe you can carry forward 
your mandate to a conclusion that will be in the 
public interest in line with the determination that 
the Court of Appeal has made. 

The first observation I make is to 
ask you to reflect more generally than we as lawyers 
tena=to do about what Lt is’ this: Order in Council 
was designed to accomplish. It goes without saying 
that it was passed at a time when the hospital, a 
great public institution had been confronted by a 
series of absolutely extraordinary events. 

There had been a preliminary 
enquiry which concluded that there was foul play 
but made no committaland there was real concern 
in the public mind, and che-public”’ has” 4a richt to 
know about many of these matters about what went on 
at the hospital during that period of time. 


The commission in my respectful 
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i | 
2 submission was established to serve two purposes, 
3 | not one. The second purpose was to permit you, | 
A if you could, to make a report about what went on | 
5 and. that is .what.is vexing us, today the extent to whieh 
your report can be made. 
e The first purpose and perhaps in | 
| the long run the most important purpose was to give | 
8) the public of this Province a window into the events 
9) at the Hospital for Sick Children during that six 
10; month period. So that even if you could draw no 
a conclusions or you could make no meaningful report 
the members of the public who support this hospital 
| who use it would be able to draw their own 
ei conclusions by seeing all those participants in the | 
" events examined and cross-examined and that's why 
you, sir -- 
\¢ THE COMMISSIONER: That's pretty | 
17 | dangerous, i2Sn't it, to have no conclusion but 
mt from the person who is presiding and to have the 
‘ol public who naturally have other things to do in iS 
| MR, SCOTT: — I fortify my 
"| conclusion on the words that you used on the very 
| opening day when you indicated that for example the | 
22) media would be given unlimited access to this enquiry 
23 and the reason given at that time among others was 
24 | 
| 
23 
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that no matter what the report said, and that would 
be for you to decide at the end of a very long 
exercise, it was important that the public have 


access to this enquiry. 
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THE COMMISSIONER: I am still of that 
view that it is important that they have, but no one 
can expect any member of tl® public, or perhaps the 
odd reporter who has been here all the ie, and there 
are lots of reporters who apparently - not:lots, but it 
seems there is one at any rate who isn't here and 
still gives his view on it. But that is -- surely 
an inquiry “wants to have some kind of an answer 
from the man presiding; they may not like the answer 
they get but, surely, that is the purpose of having 
an inquiry. 

MR. SCOTT: One purpose cannot exist 
without the other. Both purposes are legitimate. It 
is true that the press are surrogates for the public 
in the sense that they observe and report on it, but 
both are important. "Now, ali £ say 1s "that both 
purposes can now be served. All that the Court of 
Appeal has said is that, in your reporting function, 
you must have regard for the civil liberties of 
individuals and that, specifically, you shall not 
name names. 

Now, I am well familiar with the 
sensation of clients who lose a case and come running 
to me and say, like Chicken Little, that the sky is 
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look at what they have said; don't get excited because 
you have lost the case; just look at what they have 
said. 

THE COMMISSIONER: Are you comparing 
your clients to me? 

MR. SCOTT: No. What I emphasize now 
is that there was no attempt made in the Court of 
Appeal or by the Court of Appeal tc limit the ambit 
of this inquiry. What there was was a determination 
that, in making your report, it would not be within 
your Terms of Reference to name names because that 
would impose in effect a civij or criminal liability 
on individuals and be inconsistent with our notion of 
how their civil liberties should be protected. 

Now, I accept that general proposition 

Now, what does it mean? What it 
means essentially is this: If you look at what the | 
Court of Appeal said, you will see that they do two 
things. 


They first of all encourage you to hear all 


the evidence as you judge it to be relevant,and they 


spell out in the second place a limitation cn your | 
Leport. 

Now, when we were in the Divisional 
Court and when we were in the Court of Appeal, no cl 
Mr. Strathy, Mr. Sopinka, suggested that there should | 
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be any limitation on the evidence that you would hear. 
Indeed, on the second day in the Court of Appeal, when 
the Court convened at 10:30, that question was 
specifically put ,Nasrlerecallsit,.tosMr..Sopinka, 

and he said that he did not,intend.to ask for any 
restriction on your right to call evidence, or any 
restriction on your right to find facts. What he was 
contending for was that the civil liberties of his 
client constrained you not to make a name in a report 
public. That wasethes-position sofsaMr.,Sopinka. 

Mr. Strathy and his associates took 
no objection to that statement, and Mr. Sopinka was 
put forward by them as the lead counsel. The nurses 
took no objection to that statement, and the assertion 
that the evidence should now be constrained was simply 
not a matter that the Court of Appeal had to consider. 

Now I know, I understand that you 
May not want to goa to the trouble, quite wisely, of 
hearing evidence that you will not be able to utilize 
in your report, and that is a legitimate and proper 


consideration. But let us put aside the assertion 


that the Court of Appeal has imposed any constraint on 


you at all in that regard, and any counsel whc say it 
has simply either were not present for argument in the 


case or have misread the Reasons for Judgment. If 
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you look at the Reasons for Judgment, at page 18, 
abcut ten lines from the bottom: 
"The Commissioner is obliged to 


hear all of the evidence relating 


to the cause of death of the children 


and this would include evidence which 


tended to show that one or more of 
them died as a result of unlawful 
or negligent acts." 


So, the qualification upon which 


Mr. Sopinka relied in the Order in Council, no findings 


Or CliminealeOrecivil Fesponsibi lity, is not to 
impede the evidence. The evidence will be heard 
even if it tends to show that civil or criminal acts 
have been committed. 

Wrapped up in that is the conclusion 
that it will be received not only if it shows that 
unlawful or criminal acts may have been committed, 
but it will be received if it leads to suggestions 
about the identity of those actors. 

In other words, the qualification 
in the Order in Council does not go to the admission 
of evidence. 

Then it goes on to say: 


"While the Commissioner must not 
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1 | 
H5 
2 
identify an individual as being 
3 legally responsible for a death, 
4 he should analyze and report upon 
5 all of the evidence with respect to 
6 the circumstances of each death and, 
7 if he can, make recommendations." | 
8 In other words, there is no 
| constraint on the evidence. There is a reporting 
‘ constraint. 
10 
The next paragraph goes cn to 
11 exphamnlhoweditficult?tyour task is. Your task is 
12 ai eeicute in what way? Not in deciding what evidence 
| 13 is to be received or rejected but in making your 
14 report, because the Court of Appeal says you must 
| 15 make your report without expressing any conclusion 
of law regarding civil or criminal responsibility, 
a a matter of extreme difficulty, at times approaching 
Mi the impossible; and then these words, which some of 
18 my friends have used to constrain your power to 
19 hear evidence: 
| 20 "Where such an impasse arises, it 
21 should be resolved, in our opinion, 
22 by a course that best protects the 
- Civil rigkts of persons the limitation 
| 
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was designed to protect." 

That impasse arises not in hearing 
the Commission's evidence but in the writing of its 
report. Your heavy burden will be in writing the 
report, confronted by such an impasse, to resolve 
the impasse as best you can in a way that protects 
the civil rights of persons. 

THE COMMISSICNER:s -~ am sorry, can I 
Just put ehi se = 

You say I can receive evidence that 
goes only to identity? 

MR eoCOt we Say .VOU Can. 

Tt say this, that if you had ruled 
that you were going to -- if you had ruled in 
advance that you were going to hear evidence that 
went to identity and you had: raised a question 
for the Court of Appeal, they would have had no 
jurisdiction to consider the propriety of your 
answer to that question; it is not a jurisdictional 
question. 

The question that was before them 


had to do with the scope of your report, that is the 


way the question was presented, that is the way it was 


argued by all counsel who took the appeal, and the result 
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speaks only to the report; and particularly this 
phrase which you, Mr. Commissioner, have made comment 
yourself, which appears to be designed to be a 
qualification, is a qualification that explicitely 

is directed at the impasse that you may confront when 
you write your report. When you read that with the 
Statement that you -~not that you may hear all 
evidence, but that you are obliged to hear all 
evidence. The Court of Appeal is telling you not that 
you can do what you please, but that you must hear 

all evidence relating to the cause of death of the 


children even if that evidence would appear to be 


inconsistent with one reading of the constraint in the 


Order’ im Council 


THE: COMMISSIONER?) Let's’ take Frise's 


evidence, whether or not you can get digoxin at the 
drugstore. If it has any connection to cause of 
death; , iti asuprettyi triviales ss i tinot? 

NR, SCOT, Welt Waiters fortivou to 
say, first of all, does that have any connection with 
the cause of death. You may conclude that it has 
none. If you conclude that it has none,or it is so 
tangential that it isn't worth hearing, you simply 
say I am not going to hear it, just as I am not going 


to hear, as you have decided, that you are not going 
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to hear items of gossip or innuendo; they have nothinc 


tc do with the matter. You are not going to hear an 
up-to-date report on the Lebanon war either. Why? 
Because it has nothing to do with the matter, so keep 
it out... 12, on tie oLlner nand, you think Lt has 
something to do with the cause of death, even 
collaterally, you not only may hear it, you must hear 
Beh ee Why? Because the Court of Appeal has said so 
and we know the sa epee we owe them. Because the 
Court of Appeal has said sc and because your first 
obligation to the public to give it a window on the 
events. in this Hospital, necessitates that you should 
hear it. That is why all the doctors and nurses 
one after the other have come forward without 
subpoenas to tell the story, because the Hospital 
and the public, the community, recognize that that is 
one of the objectives of the exercise, to give the 
public, thrceugh their surrogates, the right to see 
what went on and, of course, to give the parents the 
right to see, without any restriction, what went on. 
The civil liberties of persons interested will be 
protected by your reporting function. 

THE COMMISSIONER: Well, certainly 
we have heard any number of complaints about the 


Civil liberties of people being affected by the 
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evidence. I think letters have been coming in in 
the press and we have had the Civil Liberties enegarhie aa 
tion and we have had everybody else complaining about 
that matter, and we have tried to do the best we can. 

You are saying we can't pay any 
attention to that? 

MR. SCOTT: You can pay attention to | 
whatever you want. What I am saying to you, while we 
are on the subject, is’ that the Civil Liberties 
Association never took the position that the evidence 
before you was to be restricted. I have read their 
submission. They never took that positicn. The 
positicn they took was that your reporting obligation = 
they took a position about the role of the Attorney 
General and the Police about which I will say nothing, 
that is beside this point. But on your function, the 
position they took was that your report, insofar as 
it might name names, should not be made public until 
therAttorneys Generalthadtithel right) tc’ act ton’ it.p« They 


certainly never took the position, and as I under- 


stand it don't now, that there was anything before 

or anything in the Court of Appeal decision that 
constrained you to exclude evidence which you judge to 
be relevant to the cause of death. 


THE COMMISSIONER: Well, they were 
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very keen on keeping Phase I and Phase II apart. 

MR. SCOTT: Yes, that's fair enough. 

THE COMMISSIONER: Well, maybe -- 

MR.SCOTT: Everybody recognizes 
that they were right by subsequent. events. The issue, 
as you, yourself, sir, have said, was misunderstood. 
I mean, that isn't tc say we were wrong in what we 
did; that is to say simply that there was a mis- 
understanding, but that is beside the point and I 
don't want to go into that except to say that no one, 
no one, until my friend this morning, has read this 
decision as constraining your right. to hear evidence 
that you judge to be relevent. If you read it that 


way, it will fundamentally alter the course of the 


inquiry. We read it as imposing a constraint on 
your reporting function, which you will have to 
honour. That is the way the matter was presented, 


the way the question was phrased and the way the 
Court of Appeal dealt with it. The Court of Appeal 
didn't even leave you the opportunity to reject 
evidence which you believed, on balance, to be more 
pretudicial than probative. They said you are 
obliged to hear all of the evidence, even if it might 


tend to show criminal or civil liability. 
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Now let's come to the evidentiary 
matters in Phase I that you have raised in your 
statement the other day, and I simply there want to 
adopt in its entirety what Mr. Hunt had to say about 
them. 

fnetcrvtical and=more-diffrveurt 
question is the question of the pills in the soup and 
the salad, and I adopt entirely what you said about 
that. It may bear on the question of identity, but 
it may very well bear on your characterization of one 
Or more of these deaths, and that therefore it is not 
a question of whether you wish to hear it or not: you 
are obliged to hear it by Order of the Court of Appeal. 

Now let me, if I can, help you to show 
the relevance of that evidence by giving you a couple 
of examples. Let's assume some six months after the 
epidemic period, an escalated series of deaths had 
occurred during the day in the Hospital, at the same 
level, would that evidence be relevant? Of course it 
would be relevant. Why would it be relevant? Because 
it would tilt the balance between natural causes or 
accident on the one hand and foul play on the other. 
It would be relevant. 

Let us assume that some eites months 


after the accident there had been an outbreak of the 
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same proportions on Wards 4A and 4B involving a team 
other than the Trayner team. Would that be.relevant? 
Of course it would be relevant. Again it would assist 
you in characterizing what happened in the epidemic 
period because it would tilt the balance against 

foul play, and in favour of some other consideration 
such as natural causes or perhaps accident. 

Now someone may say, well, this 
evidence, the pills in the soup and the salad, is not 
as directly relevant as a comparable series of deaths 
some six months later. That may be, but that it is 
relevant is clear. You may give less weight to it 
in characterizing the aesens than you would to the 
other, and it is not evidence that is without 
connection with the events. 

The pills in the soup and the salad 
and the signs and all the rest of it are clearly 
related to events that occurred in the epidemic period. 
I think one of the phone calls said Nelles first and 
Trayner next or something like that. 

THE COMMISSIONER: No, it didn't say 
thats, Letddoens*t matter: 

MRE SSCOTT : SNo, ere doesn’t 

THE COMMISSIONER: You have got the 


wrong characters in this play; that"s all. 
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1 
2 MR. LAMEK: Someone called Scott! 
3 MR.» SCOTT: The» point I make is that 
4 those events are not unconnected with the events in 
5 the epidemic period. They are clearly connected with 
P those events and would not have occurred had those 
events not transpired. And as a result, what 
, happened then has a bearing on your characterization 
just as a new epidemic period some six months later 
i would bear. 
10 Now it may point to unlawful acts, 
11 but that is beside the point. You are obliged to 
12 hear it. Now you may not be able to report as much 
13 about it as you would otherwise think appropriate, 
but that has nothing to do with your obligation to 
4 hear the evidence. 
2 Now I must respectfully say that many 
16 at the Hospital are discomfitted by: the Decision of 
17 the Court of Appeal because having lived through 
18 this horrible time there were many who believed that 
19 your report, after hearing all the evidence, would 
20 exonerate literally dozens and dozens of Hospital 
yy staff, doctors and nurses, who have played a part 
inethesadminastration of the Hospital at this 
22 
terrible time. 
23 We look forward to that exoneration 
24 
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and have done everything we can to put before you 
all the material of any type that would assist you. 
We have now been told that that exoneration cannot 
be made available because of the importance of 
protecting the civil rights of others. 

We understand that, and are prepared 
tocliveswithséttpcbutwwehstbh) think fthatiit is inathe 
public interest that the Inquiry, leaving aside your 
report, in Phase I should be as broadly based as you 
can make it and precisely as broadly based as the 
Court of Appeal has said it should be. 

Ttawitdl in the endabesdsafficult 
perhaps for you to draw a report that will be entirely 
responsive to the evidence that you have heard. That 
difficulty the Court of Appeal has noted, and they 
have said that if in drawing your report the impasse 
arises you will resolve it in the way they have 
suggested. And we are confident that if there has 
been a full inquiry and the evidence that the Court 
has directed to be heard is heard, that the report 
will be accepted by the public subject to the 
constraints that the Court of Appeal has quite 
properly imposed. 

I don't think I can assist you any 


further. 
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THE COMMISSIONER: Thank you, 
Mry -SCOtCE. 

Mr. Ortved? 

MR. ORTVED: Mr. Commissioner, on 
behalf of the doctors for whom we act I indicate 
firstly my support for Mr. Lamek's submissions to you, 
and also my support with some qualification on those 
remarks of Mr. Scott, and that the point of departure 
with Mr. Scott is_as follows: 

Wénaccept that there.isyfirstly-a 
mandate imposed upon you by virtue of your Terms of 
Reference as explained in the Reasons of the Court 
of Appeal insofar as evidence is concerned, and that 
that mandate insofar as evidence is different from 
your mandate insofar as your report is concerned. 
And insofar as the mandate regarding evidence is 
concerned, in our respectful submission to you, you 
are to err on the side of hearing more rather than 
less, but insofar as the mandate concerning your 
report is concerned, there you are specifically 
admonished to err on the side of the civil liberties 
of the individual. 

That in our submission makes for a 
difference as between Phase I and Phase II, having 


regard to the context in which that decision comes. 
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You are in the middle of Phase I, and I don't think -- 

THE COMMISSIONER: I hope we are well 
past the middle. 

MR. ORTVED: Well, hopefully close to 
the end, but there has been a great deal of background 
and I don"t think that. the Decision of the Court of 
Appeal should be looked at in isolation and without 
reference to that background. 

i -say that because it is out of 
fairness to Mrs. Trayner that you should permit in 
concluding Phase I the fullest possible examination 
of all the circumstances because in my respectful 
submission to you it would be grossly unfair to 
Mrs. Trayner to allow all of that evidence which in 
the argument of some may be said to tell against her, 
to sit unanswered by her in the event she is of a 
mind to do so, and it is having regard to that back- 
ground of evidence that I submit to you that there 
May be some difference between the interpretation of 
Pie Decision.of the Count Of Appeal insofar as it 
relates to Phase I and Phase II. 

Having regard to that background it 
would be my submission that we would support the 
submissions of Mr. Hunt that really the very fullest 


possible Inquiry should be permitted to go forward, 
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that the matter of protecting the civil liberties of 
all concerned is something with which you will have 
to wrestle in your report, but it will allow, as the 
doctors have hopefully assisted, the fullest 
examination as to the cause of death. 

Those are my submissions. 

THE COMMISSIONER: Thank you, 

Mr. Ortved. 

Miss Symes? 

MS. SYMES: Mr. Commissioner, the 
Registered Nurses Association of Ontario wishes to 
say to you that it is important from their point of 
view that you continue to hear all the evidence with 
respect to the cause of death, and that you then are 
in a position to categorize each of the 37 deaths 
into one of Mr. Hunt's three categories, and that 
this function is*absolutelyeecriatical not only for 
the public, the parents, the Hospital and its staff 
and the nurses, and that today you are the only 
person in that position to make that decision. 

Now insofar as there is a possibility 
of wrongful conduct causing death as a possibility, 
vVOuUrcan sti. | report such wrongful conduct occurred. 
The only thing you can't do is assuming that you 


will hear evidence to identify a perpetrator is to 
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write in your report that identity. 

iInsother jwords, sir,iit issournipesition 
that you ought and in fact must proceed to hear all 
the evidence in Phase I with respect to the cause of 
death, and that you should continue on with Phase II 
and the police investigation. 

It was the RNAO's position both at 
the Divisional Court and at the Court of Appeal that 
you do not have the power to name names in your 
report, and it is our position today that the 
Decision of the Court of Appeal simply says that, that 
you cannot name names in your report. 

THE COMMISSIONER: Well, I am not sure 
that it does. Maybe it does. What do you do if the 
problem comes up - what about let's say the dirty 
tricks? 

MS a SYMES:...Okay.. 

THE COMMISSIONER: Obviously we have 
to name names insofar as the dirty tricks are 
concerned. Does the Court of Appeal Decision say that 
I cannot name names in the course of ee how I 
reach a conclusion as to the cause of death? Does 
Ltcsay otha 

MS... ¢SYMESi-g Lethink «eLtissaysethat hin 


the report, in the report you can't name names. 
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THE COMMISSIONER: . No, it says - well, 
I can't in the report, I can't, having determined--if 
I determine that the children died of digoxin 
DOLSONLING, Au <a save who aid at. 

AS ..oMbo tsa that ise right. 

THE COMMISSIONER: Now does it say - 
let's just take the example: if the dirty tricks 
arose and if I should reach the conclusion because of 
the evidence that I have received and the cross- 
examination, that I think the. author _of the dirty 
tricks was X, am I forbidden from doing that? 

MS. SYMES: Well, sir, with respect 
to the question of the dirty tricks we take a different 
position with respect to that -- 

THE COMMISSIONER: Well, allright. 

MS. SYMES: -- than the others, and 
perhaps. if I could just formulate what I.think is an 
appropriate test, sir,-- 

THE COMMISSIONER: Very well. 

MS. SYMES:--With respect to it. My 
submission to you, that is on page 18 of the Decision, 
that you are to hear all evidence relating to the 
cause of death and that the Court of Appeal made no 
comment as to the evidence heard to date which has 


ranged through all of the gamuts that you have posed 
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to us here today. And your question to us on Monday 
as to whether, as you cannot name names in your report, 
whether you should hear evidence which may tend to 
lead towards the naming of names, it is our position 
that the Decision of the Court of Appeal does not 
forbid it, and that it is in your discretion as 
Commissioner as to whether or not to receive certain 
evidence. 

The rule of thumb that I suggest to 
you is that if the evidence goes primarily to the 
identity of the perpetrator, then don't receive the 
evidence. 

THE COMMISSIONER: Well -- 


MS. SYMES:) Om the “other hand; “it the 


evidence is probative as to the cause of death, even 
if it identifies a perpetrator, it should be received. 
I thought of two scenarios as opposite ends of 
the spectrum to assist. 

The first is the opinion of a witness 
without factual foundation that is based on 
personality or character. 

THE COMMISSIONER: That has nothing to 
do with the cause of death and I said that from the 
and that is why they have 


beginning, that opinion, 


been excluded, and this is no problem. 
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tise i 
1 
= MS. SYMES: Exactly. 
| 3 THE COMMISSIONER: So it doesn't 
4 go to the cause of death at all. It doesn't create 
5 a problem. 
Z MS. SYMES: Exactly, and that is how 
I wish to characterize some of the problems that you 
4 have. That to me is on the far end of the spectrum 
| : and clearly that you should not receive that at all. 
| 9 It is not probative towards the - as to the cause of 
10 death and that it can only go to identity. 
11 
| 12 
13 
| 14 
| 15 és 
| 16 
17 
18 
19 
20 
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THE COMMISSIONER: It doesn't even go 
to identity; I°can tell you that. 

MS. SYMES: Well, it may not even be 
relevant. 

THE COMMISSIONER: Somebody's opinion 
without any factual basis doesn't go to anything 
except possibly Phase ITI. ) 

MS. SYMES: But the second, such that 
someone was seen to have administered an unauthorized 
dose of digoxin to a child clearly should be received. 

Now, with respect to the question -- 

THE COMMISSIONER: Well, there is going 
to be a problem in the report. We don't need to 
resolve it now but if someone were seen to have 
administered something to a child and because of that 
I reached the conclusion that the child died of 
digoxin poisoning and then do I name the name of the 
person who administered it in the course of reaching 
my conclusion. 

MS. OYMESS FNo, Sir. 

THE COMMTSSIONER: What will I do. 

Do I just simply say, well, there was some evidence 
that someone was seen administering digoxin, 
unprescribed digoxin to somebody. 


MS. SYMES: And that that caused death? 
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1 
2 THE COMMISSIONER: Yes. 
3 MS. SYMES: Yes, I say you do not name | 
4 the person. | 
THE COMMISSIONER: You do not name the | 
: person. | 
2 MS. SYMES: No. | 
7 THE COMMISSIONER: The fact that of 
8, course it has been blazed around in the headlines | 
9! doesn't make any difference, is that it. The 
aa five year old child that we have been talking about 
az will say, I'm slightly less developed mentally than 
7 he is. 
| \ MS. SYMES: Sir, perhaps if it were | 
es that obvious perhaps the police would have laid | 
re charges. 
THE COMMISSIONER: Well, maybe some 
1s people will agree with you that it is that obvious. : 
17 | Anyway, all right, I hear what you have to say. 
‘a MS. SYMES: With respect to the issue 
| Srethecepiulcwin ne Soup, ,.Ltuis Our position ‘that 1t 
a is a leap in both logic and faith to connect whoever 
at) Put, the pills in the soup. did the other dirty tricks. 
21 THE COMMISSIONER: That's what you say | 
22 and I may well agree with you but there are other 
23 | people here who seem to think that perhaps that has 
24 | 
20 
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7 
2 some nexus with the question of how. . As Mr. Scott | 
3) put it, this is an extraordinary event that took | 
4 place within months - perhaps it was Mr. Hunt,I | 
5 shouldn't give credit where it isn't due - and 
it therefore is something that I can take into | 
e, consideration. I don't know whether I will or not 
[ but if we don't hear the evidence then we can't even 
8) hear the argument, can we? 
9: MS. SYMES: Well, Mr. Commissioner, 
‘01 we have already heard from the Preiiminary Inquiry 
al that these events in fact took place and that is 
ee properly before you as part of the terms of reference. 
{ 
| THE COMMISSIONER: Well, I know, but 
if it is before us then surely Mrs. Trayner can be | 
a asked about it. If it's before me, if it is some- 
thing I can consider then surely she has to be asked | 
Hes about it as well. : 
7 MS. SYMES: Sir; no, I wish to 
i represent the other side of it and that is that it 
vol is not relevant, it is not relevant to the cause of 
| death, that there is no link because that happened, 
au dirty tricks happened many months after the death of 
- the children and a cause and effect link. | 
22) THE COMMISSIONER: It isn't conclusive 
23| ofsmtereaAlinttheyssaivia's that das something that I 
24 | 
20 
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should consider in determining the cause of death. 
The fact that somebody was in the same ward with 
the same team was going through this business of a 
heart drug being found in somebody's salad or some- 
body's soup and this is the same team that was 
suffering from the deaths of children conceivably 
from digoxin poisoning they say there is a 
connection there. They say that it will assist me. 
I don't know whether it will, surely I don't have to 
decide that fact now but if it is arguable that it 
will and if in fact the Court of Appeal has said 
nothing about evidence at all would it not be fair 
that I should hear it? 

MS. SYMES: Well, my submission to you 
155; DOyetnecelc, Ssnouldnnt:. 

THE COMMISSIONER: Because it has no 
relevance? 

MS. SYMES: Because it has no relevance 
and that I submit that the link which I heard Mr. 
Hunt and Mr. Scott make was tenuous at best. 

THE COMMISSIONER: But if it is 
tenuous still can't I hear it, that's the point. 

MS. SYMES: The only thing out of it 
that made any sense in my submission was that it 


occurred and that that is already before you and that 
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it need not go any further as to try to identify 
the who. One other possible scenario, sir, that 
might be considered is that the series of events 
leading up to the deaths and the arrest of Susan 
Nelles may have caused imbalance as opposed to the 
same imbalanced person who put pills in the soup 
necessarily caused the death and that surely is an 
equal scenario; in other words, the identity of the 
perpetrator of the dirty tricks is not relevant as 
to the cause of death. The fact that they happened 
is already in evidence before you from the Preliminary 

With respect to certain of the other 
things, for example, the meeting on March 23rd, it 
is our position that clearly any discussions as to 
the cause of death of a particular baby are relevant 
to the cause of death; for example, the explanation 
of Pacsai and the innocent explanation confirmed 
by Halpenny are properly before you. 

With respect to euthanasia, we take 
no position on=that: 

With respect to the availability of 
the drug digoxin over the counter, we think that that 
is relevant as it goes to the availability of the 
drug digoxin both within and without the Hospital. 


THE COMMISSIONER: That surely has only 
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to do with identity. It means that anybody could have 


GOtten 12, selates art. 

MS. SYMES: Surely that as an 
explanation might broaden it beyond the people who 
have been so far overlooked. 

THE COMMISSIONER: Well, that's right, 
but it will explain that it could have been anybody 
but how does that affect the cause of death, I 
don't understand it. 

MS. SYMES: Well, it certainly runs 
counter to everything that the Atlanta Report did. 

THE COMMISSIONER: But I just don't 
understand that argument. The reason of course that 
you think that evidence, because it points away from 
the nurses presumably, that's the purpose of it. 


MS. SYMES: Yes. 


THE COMMISSIONER: But I'm not supposed 


to point at the nurses so why should I point away from 


them. I don’t understand it. 
MS. SYMES: Because there may be other 
explanations. 


THE COMMISSIONER: Exactly. It could 


have been somebody else, it could have been the garbage 


man or it could have been the best customer of the 


drug store or somebody like that who could have done 
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that: "Buel m noteallowed todo: that, I'm not allowed 
to say who is responsible for it because the civil 
rights of garbage men and of casual shoppers in 


Boots Drug Market are every bit as important as those 


of the nurses. 
MS SYMES< Well, sir, LI don’t) think Ze 
is simply that way. I mean, the evidence with respect 
| 


COM 
THE COMMISSIONER: You don't think they 
are as important? 
MS SYMHS <<: . AS to-who == | 
THE COMMISSIONER: I am not making 
fun of it but the whole business of Miss Frise and 
her expedition to the drug store, while it was 
interesting and I must say it caused a collosal 


furor in the reporting leagues because I am told 


that there were more shoppers for digoxin in drug 
stores that night than there were in a long history 
of pharmaceutical commerce. But I still don't see 
how it really helps to do anything except say anybody 
could have done it. 

MS79SYMES's> Well > sir, for that end, 
as this Inquiry has been tending to narrow down into 
a very select number of people who could possibly 


have done any one of the three methods or causes of 
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8 2 death I think it should be heard. 
3| THE COMMISSTONER: “All right, all 
; Yignty | 
MS. SYMES: Finally, with respect to 
: the matter of Phase II, I mean, it is our position 
o| that? == 
7) THE COMMISSIONER: Well, I think IT am 
| | accepting Mr. Scott's injunction. I don't really | 
| think that Phase II, that we can resolve that today. 
ie I think Mr. Lamek has asked that that go over until 
ei the end of Mrs. Trayner. If it is short I am happy 
tpi 
to hear what you have to say. 
Pa MS. -SYMES:" Well, it is’ just®that-it is | 
a our position that Phase II is not moot and that 
| ik important issues can in fact be heard with respect 
to that and we wish to make further submissions | 
| 
15 with respect to that. 
17] THE COMMISSIONER: Yes, you will have 
el that opportunity. All right, thank you. 
Mos Knazan? 
19 | 
MR. KNAZAN: Mr. Commissioner, subject 
a to a specific request by you we can't really offer 
21) any assistance to your dilemma. The reason for that | 
22 | is not that we have no views on the matter, but rather, 
33 the particular affect that we think the Court of 
24 | 
ye 
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Appeal Decision has on our client and, that is, that 
Our interest or our standing has possibly been called 
into question. 


You will recall, as I have reminded you, 


that we never asked, Mrs. Christie never asked to be 
represented individually or be funded. 

THE COMMISSIONER: I am sorry, I thought 
she did. 

MR. KNAZAN: No, I appeared on the 
first day back in May of 1983 on behalf of all of the 
Registered Nursing Assistants and then there was a 


suggestion from you to both me and Miss Symes who 


was appearing on behalf of all the nurses and the 
basis of our presence is your famous statement, which 
has also been quoted again in the Court of Appeal 


Decision: 


"I cannot imagine that there could ever 
have been the slightest doubt as to why 
each of the members --" 

THE COMMISSIONER: Well, I must say 
your client is no longer at risk and neither are any 
of the nurses who have been represented throughout 
because obviously I can't name them as perpetrators. 

MR. KNAZAN: So, Mr. Olah for a long time, 


and I more recently, have been suggesting or inviting 
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1 
2 you to make an early statement that certain people 
3 were not in any danger under Section 5(2). 
: THE COMMISSIONER: Well, they apply 
to Mrs. Trayner and Susan Nelles as well. 
. MR. KNAZAN: I agree. So, a result of 
°| this may be that all five be set free, but I am just 
7) explaining -- 
8 THE COMMISSIONER: Set free. I didn't 
| know that we could jail them. 
a MR. KNAZAN: Well, no, cut loose. 
7 THE COMMISSIONER: To remove the chains. 
| MR. KNAZAN: It can now be said that 
we are here voluntarily in view of that statement 
13] that you could not imagine any doubt as to why we were 
ve} here.,sbuteyousare right) sthe jlogieszofity.Iadonit 
think you can say that two or three can go and leave 
1s the others because that would in effect be pointing 
17 | a finger, you would have to say it to all five. 
18 | THE COMMISSIONER: Yes. 
MR. KNAZAN: That's the basis of our 
et having no particular submissions on the evidence, 
0) subject to your request. 
21 THE COMMISSIONER: Yes, all right, thank | 
22 you. 
8 MR. KNAZAN: Thank you. 
24) 
25 
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THE COMMISSIONER: Mr. Rosenberg? 

MR. ROSENBERG: Mr. Commissioner, I 
Just want to speak to one aspect of it that possibly 
affects my client and that is the question of the 
dirty tricks. 

I think I support what Mr. Hunt and 
Mr. Scott have said as to the relevancy and I don't 
think there is anything that I could possibly add 
that would go to that issue or would add more 
relevancy to it or anything like that. But what I 
do say, in terms of weighing the decision as to 
whether to let it in and adopting Mr. Scott's view 
as to where the balance should be ether. one of the 
things to consider is that up to now we essentially 
have only heard Mrs. Scott's version of the events 
and only essentially those events that relate to her. 
It strikes me that that gives an improper distortion 
or focus as to what was really going on in the months 
at the Hospital and that if you are in any doubt as 


to the relevancy and where to strike the balance that 


perhaps the fact that. you tip the balance in hearing 


that evidence is that the public and the entire 
picture be before you and before the public and there 
is no improper distortion as to where those events 


were focussed and as to exactly what was going on. 
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In my submission, that is something to 
consider when you are considering the rights of 
various people who are involved. 

Thank you 

THE COMMISSIONER: Thank you. Mr. 
Olah? 

MR. wOLAHéese d+ think); Mr... Commissioner, 
that Mr. Scott has very eloquently put my position. 
I don't wish to repeat his submissions which in turn 


have adopted the majority of Mr. Hunt's submissions 


but I would remind you, sir, the function and purpose 


of a Royal Commission, with which you are more 


familiar with than anyone else, and that is the bearing 


of the community's resources on a particular problem 
and that the community will know that there will be 
a total and comprehensive examination of all of the 
facts that surround a particular matter. 

In this case, the Court of Appeal has 
said to you, because of the unique character of this 


proceeding, that there is another value that must be 


| 


| 
| 


protected and the protection they have imposed has come 


at the tail end of the proceeding, that is, when 
your report is presented. 


So that in my respectful submission, 


as Mr. Scott has pointed out, should not confuse your 
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fact finding function with your reporting function. 
Right now, all we are involved in is a question of 
what your role or what the ambit of your fact finding | 


function is and the Court of Appeal, as Mr. Scott and 


Mr. Hunt has pointed out, said that if there is any 
relevant evidence with respect to cause of death then 
it is your duty, your positive obligation to receive 
it and, in my respectful submission, the Court of 
Appeal has made that abundantly clear and I would 


invite you and ask you to carry out that function that 


they have imposed upon you. 

That leads into the issue of dirty 
tricks. In my respectful submission, the test that 
yousmust apply is that ,if youl findyit relevant at 
all to the issue of cause of death, in my respectful 


Submission it should be received and in my respectful 


submission there are ample reasons for its reception. 

There are striking similarities, as Mr. Hunt pointed 

out, between the finding or the use of medication in 

an unlawful manner or possible unlawful manner when 

you are examining the possible unlawful administration 

of medication of another sort some time previously 

in a hospital. | 
And then of course the character of the 

phone calls which deal with threats of death, 


accusations of murder or suggestions of murder. 
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And thirdly, because you may view it 
AS @AsPpatvTcern Oreansattempt.tordivert.suspicion,.of 
scme kind, and it may be relevant in determining 
whether or not there was accidental death there or 
non-accidental death. So that it may be of some 
relevance or use to yougand wif, vou, find. that itis, 
then in my respectful submission it should be 
received. 

i_concur, it..is:my..submission.that 
the evidence of Miss Frise does not assist you and -- 

THE COMMISSIONER: I'm sorry, which 
does not? 

MR. OLAH: The evidence of Meredith 
Frise does not assist you, and if you come to that 
conclusion, then of course it is not relevant and it 
is totally within your discretion. 

Now, I would like to make, in due 
course, submissions on your reporting function, which 
is something different and, in my respectful sub- 
mission, should be heard at some other time. It may 
be that your reporting function should be discussed 
at some stage when the evidence is concluded. 

ineclosing, r,would, say, to, you,.Sir, 
that if you have any serious doubt akout what mandate 


you have had imposed on you or left with by the Court 


on © a .. Pe vial : 


a = ~ e-grnamy 


ae 
vat 42 papers cea pew 20 sonsvRéee 
ond: iia ese daria Kitivosgess yo ni watt 
yas ni «bavisgeas 
tent ehlunudoaeaada amuonon Ft 
~~ 58S toy allies 16m Mech seh? exkh Yo snnebive ert 
fost yutioa wt sAEROTRRIMCS aaT | | 


Jen uses 

i¢sbarM De sonsbive aH? . »HAIO Hts 
Mats G7 sSHos Voy te bas yoy 81825 son asoh enix 
tt fey Joovretor son eh ti eannvon jo nett .noteedage> 
| actrsnoptb soy nidsiw yiladed at 

ab Oi asm ot agifl bivow I ywoit | 

foisw ~nokiste? cagizegea?. wey. cao ey 
~ane Lyyiaegwest wi nt ,Seé deasetT ih gttasomoa: at 
yon 22 ett santo smoe de Buse od fiuode \sotmebmn 
beantonib sod & Lunsta nasgom: pnisrege: asz6Oy 2082 9d 
Pebopadon ak sopebive eto asdw apace eee 26 

,TiR ~ROY OF. YRA Livow IT ~pnzecio ur 
o7chram sedw tyodn. tetioh eugives. yan ovad uoy Bi Jetie 


Jiuoo sits vd iWWiw da5i 29 yey no bacogmi Bet avant woy 


K2 


1 


bo 


ANGUS, STONEHOUSE & CO. LTD. 
TORONTO, ONTARIO 


538 


of Appeal, then maybe Mr. Percival's suggestion is 


the right one; that if there is any serious doubt, 


maybe it should be canvassed somewhere else. 


THE COMMISSIONER: Where were you 


going to suggest? 
MR. 
Canada. 
THE 
fk. 
rulestthathchemCourt 


are fairly clear, as 


OLAE: Well, the Supreme Court of 


COMMESSIONER: Oh); oh: 
OLAH: But in my submission, the 
of Appeal has suggested to you 


MaeevScottThusuindicateds and 


hopefully they should be resolvable certainly when it 


comes to the fact-finding process. 


THE 


COMMISSIONER: I tell you one 


thing I am going tc do, I am going to recommend all 


the authorities and all the pecple whe found these 


rules so clear will be the next candidates for 


heading commissions! 
MR. 


that candidacy: 


QOLAHs> (Mr. Scottsis the one for 


I don't believe I can assist you 


anywéurthers;esir: 


THE COMMISSIONER: All right. Thank 


you. 


MR. 


Shinehoft. 
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| 
MR. SHINEHOFT: Mr. Commissioner, the | 
only comment that I would like to make is in regard 
to what Mr. Olah lastly said, and that is in regard tc 
your reporting function. 
My submission is very simple, and 


it’is this. ff the Court of Appeal; and“their decision 


is one that you can live with; that is, that you can 


feel that it allows you to write a meaningful and 
comprehensive report within the parameters of your 
mandate, then my suggestion is, let:'s get on with 
these proceedings. However, if you feel that you 
cannot, then it is my submission, Mr. Commissioner, 


that you owe it to yourself, to the parents and to 


the public, to apply for leave to the Supreme Court 
of Canada. 

Those are my submissions, Mr. 
Commissioner. 

THE COMMISSIONER: Have you considered 
the practical problems involved in that? | 


MR. SHINEHOFT:” Well, I have. 


THE COMMISSIONER: What do we do? 


Do we sit and wait until -- 


| 
MR. SHINEHOFT: No. We go on and we | 
try to expedite it and try to get it on as quickly as | 

i 


we can. 
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THE COMMISSIONER: No. What do we 
do about the hearing and the report in the meantime? 

MR. SHINEHOFT: Well, I agree with 
Mr. Scott in terms of the admissibility of evidence 
and the tendering of evidence; that the Court of 
Appeal has not said anything in that regard; that 
you are perfectly entitled to hear and receive all 
this evidence. 

THE COMMISSIONER: Surely, even 
with this Commission there will come a time when the 
evidence is at an end. Then, what do we do? 

MR. SHINEHOFT: You do have Phase II 
to go through, Mr. Commissioner. 

THE COMMISSIONER: So you say. 

MR. SHINEHOFT: My suggestion is 
very simple - that you contemplate the strictures 
that have been placed upon you, on yourself, in 
accordance with the decision rendered by the Court of 
Appeal. We are here to try and help you in that 
regard. But if,after you have sorted through all 
the submissions that counsel have made to you, you 
feel you can't fairly make a report, then surely 
leave should be applied for to the Supreme Court of 
Canada to clarify the issue.once and for all. 


Otherwise, as one person has said, it is a $7 million 
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waste of money. 


THE COMMISSIONER: That, incidentally, 


now that you have brought’ that up’ - $7 million is 
about seven times too much. 

MRee SaINGHOFT: Oh, all right. 
$700,000? 

THE COMMISSIONER: I had better get 
the precise figures from the administrator, but he 
is constantly telling me how we are under budget. I 
should not be letting that note out to funded counsel. 

MR. SHINEHOFT: Does that mean, 

Mr. Commissioner, I can't render my account for this 
month? 

THE COMMISSIONER: Well -- 

MR. SHINEHOFT: Those are really 
my submissions, and it only goes to the cuestion of 
the reporting function. 

Just) reel Codid,) and) 1t* may >be. 
silly thing to add;Sbuewt might be importants to 
differentiate in the Court of Appeal decision what is 
considered ratio decidendi and what is 
consideréd obiter dictyum,and they were asked to give 


a specific answer to a specific question and they 


volunteered some information as to what your functions 


are, and maybe it doesn't go to the pith and substance | 
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of the decision at all. 
Those are my submissions. 


THE COMMISSIONER: All right. Thank 


you, Mr. Shinehoft. 

Meee OL as. 

I don't know, I suppose we have to 
hear from Mr. Labow and I suppose, Mr. Thomson, you 
want a chance to come back, and Mr. Lamek. Should we | 
rise now or should we -- 

Me Ue TOBLAS Tame te your hands; «Mis 
Commissioner. 

THE COMMISSIONER: I get a nod from 
counsel. 

Are you available this afternoon, 
Mr. Tobias? 

MR. .TOBLIAS:...Yes. 

THE COMMISSIONER: Mr. Labow? | 

MR. LABOW: Yes, I am, Mr. Commissioner. 

THE COMMISSIONER: Well, we will rise 


now until 2:15 this attemoon: 


--- luncheon recess. 
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| 
| 
| 


1 
2 -- (Upon resuming at 2:15 p.m.) 
3 THE COMMISSIONER: Yes: Mrs Tobias. 
AA/DM/LN 
j A MR. TOBIAS: Mr. Commissioner. I | 
did come in late this morning and I apologize for 
: that, but I have had an opportunity to review at | 
° length the submissions made by Mr. Percival, and to | 
7 discuss with Mr. Marshall the submissions which had | 
8 been made by Mr. Hunt. Succinetly put we adopt 
9) most of what Mr. Scott submitted to you this 
és morning, and we certainly adopt the sum and substance 
n of Mr. Percival's submissions, as well as those of 
Mr. Hunt. | 
} The point has been made several | 
- rameseLoasemorning,, and. tl. don!) t think 2t bears detailed 
recital by me, that as I read the Court of Appeal 
decision it would appear from the comments contained 
| 
ie on page 18 and 19 clearly that the thrust of the 
17 | decision goes to what you are entitled to report on, 
18. and not the evidence that you are entitled to 
receive. 
19 | 
I would submit to you that that 
a is not a coincidence. It was submitted to the Justices 
| in the Court of Appeal that what you were obliged to 
f 
22 do given the Terms of Reference and given the 
23 statements made by the Attorney General, was to 
24 | 
fs) 
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conduct as full and complete an enquiry into all 
relevant circumstances and facts as you possibly 
could. I, in particular, pointed out about half 
a dozen passages in the statement of the Attorney 
General, and two or three specific passages in the 


Terms of Reference themselves, which made use of 


the word "full examination, full public knowledge". 
ecc.. 

I think that in reaching their 
decision it is obvious to me that the Justices 
of the Court of Appeal directed their minds to that 
issue, to the need for the public and the parents 


tombeniully sinformed"of tall relevant’ facts. “It “is 


something that can be looked at quite distinctly 
from the enjoining prohibition in the Terms of 
Reference, that you are not to express a conclusion 
of law with respect to civil and criminal Ps OS so 
That prohibition goes clearly to what you are entitled 
to say and conclusions you are entitled to reach in 
VOULr MeporL. 

It was not submitted by any of the 
Appellants in the Court of Appeal, nor I submit to 
you now, is it to be taken from the Court of Appeal | 


Judgment that you are to be enjoined or prohibited 


from having a full and complete hearing of all the 
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facts. 

Now, having said that, I must 
part with Mr. Scott on one particular point, 
because I think he may have put it too strongly. I 
heard him this morning, if I understood his comments 
correctly,to be telling you that in fact the Court 
of Appeal went further, and the Court of Appeal told 
you that you must, and I underline the word must > 
hear all of the evidence and he urged upon you the 
submission - 

THE COMMISSIONER: Lecatwate..) Gon. t 
think he went quite that far. I can't decide that 
the events in Lebanon are not relevant to the issue 
before me. 

MR. TOBIAS: I think what he meant 
was all of the relevant evidence. I merely seek to 
make this distinction, sir. I really don't perceive 
the Court of Appeal Judgment to leave you in that 
much different position then you have been in for 
ten months, in this sense. I think for ten months 
what you have been engaged in, sir, with respect isa 
very, very delicate balancing act. I think with 
respect to every line of questioning and with respect 
to every area of evidence, what you have been trying 


to do, as I perceive it, and I think quite properly, 
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is to weigh the prohibitive value of that evidence 
with respect to both issues, because as I perceive 
it your original ruling - there were two issues, 

you were looking at how and by what means. You were 
seeking to draw from that what you felt to be the 
value and weighing against that the possible 
prejudice that that evidence might do. You seemed 
to me in your rulings, and I think they have been 
consistent, sir, to be saying that if a particular 
area or line of questioning is of so little 
prohibitive value that the prejudice out weighs it, 
then you have not allowed that question in. 

Now, as, Iuwsee it what -therCcourt of 
Appeal does is merely narrows that exercise in the 
sense that is exactly what you have to do now with 
respect only to half, and, "by what means" meaning 
the physical means, not the identity. 

Ly Would, submit. tosVouss Sir,? that 
in effect Mr.:Hunt's submissions are not in 
conflict with that balancing exercise, for this 
reason. This is not’‘an enquiry looking at the 
circumstances of one death. Now, if it were, he 
would be in a much more difficult position. 

Because I think there are many areas of evidence 
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others but I will confine myself for the purposes 
of this example just to that. It seems to me that 
were you looking at one death, that evidence js of 
so little prohibitive value with respect to that 
one death and that one death only, that indeed the 
prejudice that may be done to innocent parties far 
outweighs it. 

However, what we are dealing with 
in effect x«S an investigation into 36 deaths, 
and by the nature of the events themselves, there 
would not be one or two central pieces of evidence 
which allow you,to reach a conclusion. Any 
conclusion which you reach regarding how those 
babies died, and under what circumstances, will be 
reached by putting together a series of events by 
way of a set of building blocks, as it were, so that 
when you review the whole fabric of all of the 
evidence and apply it to 36 separate sets of 
circumstances, you may indeed find the individual 
pieces of that set of building blocks prohibitive, 
and that is the way I submit that you are required 
to proceed now. 

Therefore, I don't perceive you 
to be in an essentially different position as a 


result of this decision then you were two months ago 
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with respect to what pieces of evidence you will or 
will not admit. 

Now, speaking in particular to the 
various options canvassed by Mr. Percival, I say | 
humbly, sir, that you have not sought, as I read 
your comments of Monday, you have not sought my 


counsel nor anyone else's counsel for that matter 


on the question of appeal. I don't intend, sir, 

to embarrass these proceedings by offering my 

counsel at this time and in this particular forum. 

I will say this, however, it seems to mea perfectly 
fair comment, that quite apart from the merits of an 
appeal, and quite apart from your own personal 
feelings about the appeal, or the feelings of any of 
the other parties, that as a practical matter the 
proceedings must continue, there is no question about | 
that, no sensible person would argue otherwise. | 
The sole question whether you appeal or whether you 

do not appeal, sir, and that is a decision for you 

to make having taken your own counsel in private, 

that question becomes one of the conduct of the 
proceedings and what evidence may be received while 
the appeal route is explored, if indeed that is the | 


route that you go. 
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And I would reiterate that again I perceive no 
significant change in what you are entitled to do 
with respect to the receiving of evidence for two 
particular reasons: because of the specific comments 
made by Mr. Sopinka in the Court of Appeal and the 
position he took, as well as because of the specific 
and clear language in the last eight lines on page 18 
of the Court of Appeal Judgment you are: 
Po ~mehobisigeds toyhearwvaliof «the 

evidence relating to the cause of 

the death of the children and this 

would include evidence which tended 

to show that one abana of them died 

as a result of unlawful or negligent 

act sux" 

I think that that direction is clear. 
I think it is unequivocal, and taking into account the 
very point that Mr. Hunt made this morning and the 
point that I seek to emphasize about the entire 
process being one of a series of building blocks, I 
think it is clear that you have got to receive that 
evidence, although it may have a tinge of both 
identity and how did the babies die. 

Now the second point is, as I have 


said before, since a lot of the questions, the 
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controversial questions, will have both elements in 
them, you will be involved in a balancing act. How- 
ever, I submit that is no different than what you 
have been doing since the inception of these hearings. 

YOUssaidvuinwyour ruling sas: sh treadiait, 
sir, that you felt you were entitled to, subject to 
the qualifications set out in your Judgment, to 
identify an individual if the evidence justified ... 
I didn't read your Judgment or anything that you have 
said over the past 10 months as saying that you 
would name individuals, and ergo every time you hear 
evidence in a controversial point, and every time you 
have heard that evidence, you have been involved in 
this balancing act, and I submit to you, sir, relevant 
to the question »f ansappeal aithatidf youor .any.of 
the other parties appeal, that identical procedure 
will continue while the appeal is pending. 

I don't think that the question of the 
appeal itself one way or the other goes to what 
evidence you are entitled to hear. I also, with 
respect, do not feel that it goes to what evidence 
counsel is entitled to refer to in argument. The 
Decision clearly only goes, sir, in my respectful 
submission to what you can say in your report. 


Now having said that I would like to 


orem WON bat voy decd ‘wie 
oma #92 Raolsscitilaep ede 
Me Aehaisaieh 2 + TW DawBiviont nx ctitnebh 
ved wi sadd ae Diileneeoe Woy bees sbi: z 
voy Jet gakyserge abtoum OL tasq aig xevo biaa 
teed Yoy eis yrovs opts Bais .elevbivibat staa bivow 
Woy, amit yore bre ,ddtog tederevesugage « at sonebive 
ik Savioveat ised svat voy  sorebive tate Grae ove 
SHevalet - «sie toy oF simdve 2 Ee ‘995 patonelsd «Llris 
290 Yong to woy 24 tads. \Iesqge ne te-nelsdeua ed 03 
eSiibooord: feoiinead Hos Jiseags 2sivtaq s~sHivo git 
pitted ai tnsyas oh sitdw sunzsago Liv 

283° 26 AGiJesayp witysads Aids +"'neb I 
sei o3-e90p -tSH90. 989 x0 Med end Pises: [asggs 
ds<cw ,Q2is  .twed os belaisnd sta gov sowpbive 
sonetivs sariw.oY e900 +i 2ad@ fest tgon.ob ,sopdae: 
oif J3pisaviee oc on Ta8at Ot Helitgns jaz Deentioo 
iuissedees yn si (aie .epep Yiao  yitselo Goisined 
/ANGE97T Woy oh yee nap Hoy paw .os noleeimdsz 

ot a42f bilwow I gas bise phived wow 


BBs3 


(2) 


24 


25 


ANGUS, STONEHOUSE & CO. LTD. a Sik 
TORONTO, ONTARIO 


conclude with one last point. I perceive, and it 
May be wrongly, sir, and if it is I certainly mean 
no disrespect to you or your office whatsoever, but 
I perceive that there is a current of unrestlessness 
within these proceedings due to the view that some 
of us hold that the timing of the report itself is 
a critical issue, 

Now in a blanket fashion I don't 
disagree with that. This is obviously -- 

THE COMMISSIONER: That is pretty 
subtle. I missed that. What is the.timing? 

MR. TOBIAS: Il amssorry, six? 

THE COMMISSIONER: Are you being 
deliberately subtle or am I just being dense? 

MR. TOBIAS: No, sir. I may perhaps 
have been too subtle. 

What I am saying is this: I perceive 
that there is a great concern that your report is a 
report which must be brought forward and put before 
the public in as timely a fashion as possible. Quite 
apart from how long the hearings go on, the report 
itself must be brought forth, and when I say that I 
don*t.== 

THE COMMISSIONER: Well, wait a minute. 


It is best not to give the report until after the 


hearing is over. 
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MR. TOBIAS: Yes. I agree with that; 
sir. I think that is a stalwart observation. If I 
were your counsel I would be giving the same advice, 
that you should conclude the hearings first. 

When I say that I don't disagree with 
that in a blanket fashion it is in the sense: these 
are obviously matters of immense public concern, and 
they go far beyond the parties before you. They go 
to the entire population because everyone in this 
province - I will go further - everyone in this 
country, people in other countries, have a stake in 
that hospital. It is a world renowned institution. 

However, I would urge this upon you, 
Sir: if we have to make a choice between the need to 
bring your report forth quickly so that the public 
can have the benefit of your observations in an 
expeditious manner, if we have to choose between that 
and the completeness of the report, and the complete- 
ness goes to two things, not only the quality of the 
report itself but how the public will perceive that 
report - if we have to choose between the two of them, 
and we may be in that situation, I don't know, I only 
throw it out for thought - if we have to choose I 
would urge you to err in favour of the more complete 


report even at the cost of a timely report because it 
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seems to me that the most critical factor is the 
quality of that report, its completeness, the 
completeness with which you have fulfilled your 
mandate, and how the public - forget for the moment 
the parents because they are only one facet of the 
public - how the public perceives that report. 

That I would urge upon you, sir, more 
Sincerely than any other principle that I have urged 
upon you since these proceedings began. 

THANK youy’sir. 

THE COMMISSIONER: Thank you. 

Mr. Labow? 

MRS LABOW: V@Pirst®6f all) ’Mr} 
Commissioner, on a matter of practice, I have attempted 
to discern from the Supreme Court of Canada whether 
someone solely with intervener status can launch a 
leave application to that Court, and there is no law 
in the area. 

The only law in the area indicates 
that if the parties to an appeal do launch a leave 
application, all the interveners are automatically 
parties to the leave application unless they choose 
to -drop out: 

THE COMMISSIONER: Mr. Scott says he 


has several examples. 
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MR. LABOW: I was just going to point 
out that I would like to see Mr. Scott's examples 
because -- 

THE COMMISSIONER: He has offered them. 
I don't know whether I can force him to reveal them 
now but -- 

MR. LABOW: Well I intend to ask him 
for them. 

THE COMMISSIONER: -- but it is an 
undertaking it seems to me. 

MR. LABOW: The most recent decision 
of the Court in that type of situation involved a 
matter where a party who was directly involved in 
the trial and was directly affected by an appeal 
decision was not granted leave to appeal solely as an 
intervener, and then at a later date the Supreme Court 
of Canada did grant leave to appeal but did not allow 
that party to intervene because they had already been 
turned down, and that's a decision of V.K. Mason 
Construction and the Bank of Nova Scotia, and it is 
a very recent leave application. 

THE COMMISSIONER: But surely the 
Supreme Court of Canada is not bound by rules Like 
that. Surely they can if they want to grant leave to 


anybody to do anything. 
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BB.7 

1 
2 MR. LABOW: I think that that is 
3 absolutely correct, Mr. Commissioner, but I also 
4 think that if the parties directly affected ina 
5 matter, especially when the party most directly 
6 affected is a Justice of the Court of Appeal of 

Ontario, chooses not to ask leave -- 
f THE COMMISSIONER: No, no, it is not 
: my rights that are being affected. It is just my 
9 sensitivity. It has got nothing to do - the fact that 
10 I can or cannot does not affect me. It does affect 
11 your clients. 
12 MR. LABOWs I think it does too, Mr: 
13 Commissioner. 

THE COMMISSIONER: It does affect your 

¥ clients considerably more than it affects me. And 
i: that doesn't mean that I am not concerned that justice 
16 should be done and justice should appear to be done, 
17 but I have no rights at issue in this matter at all. 
18 My main concern is the fact that I 
19 have to get a report out. Now Mr. Tobias would like 
20 me to get out a good report rather than get out a 
a speeqay report, but 1 think that is a balancing acc. 

You have to consider whether it is worth it to delay. 
ri MR. LABOW: Well, Mr. Commissioner -- 
& THE COMMISSIONER: However, I am not 
24 
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1 

2 going to decide on the question of appeal today, I 

3 can assure you of that. 

4 MR. LABOW: I must tell you, Mr. 

: Commissioner, that we understand the problems of the 

D timing of this matter, and I am not asking you to 
appeal. I am saying that most of my clients would 

f rather appeal this Decision because they liked your 

8 previous Decision a lot better than they liked the 

9 Decision of the Court of Appeal because they feel 

10 that they are entitled to know everything that they 

11 can possibly know in this matter as they are the 

12 most directly affected. 

i. Notwithstanding that I do understand 
the practical considerations here. And I must tell 

you that we do not feel the situation lies from us 

: at this time to ask to appeal this matter if you do 

16 not, feel. it; is-in. the best.interests of this 

17 Commission. 

18 Now I adopt as well Mr. Scott's 

19 interpretation of the Judgment of the Court of Appeal 

20 in that all they have tended to do is restrict the 
scope of your report. 

a I also adopt Mr. Hunt's submission, 

22 and I adopt that submission essentially for Mr. Tobias' 

25 
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reasons. You may be faced with a number of somewhat 
tenuous pieces of evidence, but because we are 
involved in a situation where you won't have clear-cut 
answers, at the very least the evidence must be 
presented to you so in your final analysis you can 
review all the evidence and then decide what you feel 
is and is not relevant. 

Surely any matters that we have dealt 
with to date and that people have been examined and 
cross-examined upon (and I don't restrict that in any 
way) is a subject that we should be able to deal with 
in the future because objections were led at the time 
no doubt dealing with the irrelevance of a number of 
areas, and you ruled that you may not understand 
the relevance completely but you wanted to hear the 
evidence in any case. And our submission is you 
should still proceed on that basis. 

Unless it can be demonstrated to you 
that the evidence is totally irrelevant as to how andby 
what means any of these children died, that evidence 
should be before you, and when you write your report 
you can then take into account all the evidence that 
you feel does or does not belong in your report to be 
presented to the public. 


In addition, Mr. Commissioner, my 
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clients feel that at the very least the parents are 
entitled to hear any or all evidence that may be 
relevant in any way to the cause of death of their 
children, and Mr. Scott has said to you that the 
public should be allowed to draw their own conclusions 
even "Lf-you can ct. “don"t “know if “I-agree or 
disagree with that position, but I do put forward to 
you that the parents must be allowed to hear any and 
all evidence so that they can draw whatever 
conclusions they can come to. 

Now you may not be able to report on 
certain things, but I submit to you that the parents 
have a right to hear anything that might be relevant. 

I don't think that the Court of Appeal 
Decision restricts you in any way, that you can hear 
all of these things, and if you feel in reviewing all 
of the evidence that certain pieces of evidence were 
totally irrelevant, then I submit to you you 
snouldn t “report upon “it. You=shouldn’t sincluderirt 
in your report in any way, and that is something that 
they told you you should do, and you should leave out 
anything that goes only to identity. 

I submit to you that we haven't heard 
any evidence that goes only to identity because, as 


Mr. Hunt put before you, anything that indicates that 
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the deaths were not natural or accidental in some 
way goes to the converse and may help you decide 
that the deaths were deliberate in some way. And I 
think that that is a key thing for you to decide here. 

You have to decide, and I submit to 
you that the reason you have to decide these things 
is to tell the parents whether their children died 
naturally or winhaturaliy.. I. submit to you, that in 
order for you to do that you should not restrict 
yourself at this point in time to hearing and not 
hearing certain pieces of evidence. 

Those are my submissions. 

THE COMMISSIONER: Thank you. 

Mr. Thomson? 

MR. THOMSON: Thank you, sir. 

As you can tell I am alone in my 
submission, and may I please attempt to review it 
briefly so that I can attempt to put in focus the 
position that I make which obviously is quite opposed 
to the submissions so forcefully put by my friend 
Mrs Scoce and Mr. Hune. 

There is a civil liberties concern in 
two aspects of the hearing: one has already been 
addressed by the Court of Appeal. That is the 


question as to whether or not you, sir, are entitled 
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to identify any suspected wrongdoing. That subject 

to any further appeal is resolved. But there is a 
second civil liberties question which I was attempting 
to address this morning and which I think now 
following all the submissions, can be brought into 
focus. And that is the question of what if any 

rights of my client are being abused as a result of 
the: process of questioning that is occurring and is 


about to occur. 
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So, I am saying there are two 
distinct questions. One was addressed by the Court 
Of Appeal and I concede the second One was not, 
although, as t Lome to develop my argument, I will 
be arguing that the finding of the Court of Appeal 
has a bearing on the kind of questions that ought 
properly to be put to Mrs. Trayner. I am arguing, 
sir, respectfully, that it is wrong and illegal for 
her to be subjected to questions which are, in the 
circumstances here, not necessary and proper. 

Now, the first question, I believe 
I join with your counsel, Mr. Lamek, on this and TIT 
part company wien Mr. Scott and the last counsel 
who argued, it was suggested to you that a public 
inquiry can serve two purposes. I understand the 
logic of this because sometimes they do. The one 
purpose is to allow the public to hear all the 
evidence and make of it what they will. We have 


had inquiries dealing with environmental concerns 


and indeed explosions which, obviously, an important 


part of the inquiry was that public concern and, 
then, there is the second part of an inquiry, which 


is normally the one that people are concerned with, 


and that is the finding of the Commissioner, who will 


find facts and make recommendations. 
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But I respectfully submit that in 
this inquiry and, indeed, in most inquiries that 
affect the rights of people who are participating 
there,. and, as I. say, I believe I join with Mr. 
Lamek in saying this, you ought not to be considering 
evidence that is not relevant and Useful forevyou, 


and I feel that that is a very important position, | 


a very important question for you to resolve because, 
as you have heard, counsel here are Plainly divided 
on, that, Mr. Scott says, let the people decide. 

We are not going to talk about Lebanon, we are going 
to talk about anything to do with the mysterious 
deaths at the Hospital. Let the public decide whether 
it is useful to Mr. Justice Grange a= al Wn eSOrry ito 
Commissioner Grange, whether he can decide now that 
it is relevant, don't Worry about that ~ put wit all dn 
because it will be useful for the public,.to open a 
window and decide and, of course, what it will 


accomplish in the practical reality here is that my 


client, as I observed in opening, statistically and | 
in terms of what has been said, has been pointed to | 
aS a prime suspect, and I will Say it again. | 

Now then, what we then have is Ehat, | 
in effect, my client is being put on trial in the | 


press and in the broadcast media and,.Mr:. Commissioner, 
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I say very respectfully I am not trying to say some- 
thing that is outrageous this afternoon, I ask you 
to consider that point very seriously and very 
carefully, that the process Hea is one that inter- 
feres directly with the civil rights of Mrs. Trayner. 
Now, I also want to make this -- 
THE COMMISSIONER: Let me just 
accept that it does, that's the nature of the beast, 
that's the nature of the inquiry. It was put to the 
Divisonal Court and then, by apveal, to the Court of 
Appeal as to whether, in the circumstances, a report 
which identified her or anyone else, whether it 
could be tolerated in light of the effect upon her 
civil rights, and the Court of Appeal decided, no, 
Lo) cougdinoe. That's as far as it has gone and no 
one has said, this is what everyone is telling me 
at any rate today, no one has said that her civil 
rights -- Before I say this, let me tell you I am 
concerned with everybody's civil rights and I have 
always been concerned with whether we should just 
casually, by innuendo'‘or any other way, damn anyone 
when it is unnecessary. But I have to bear in mind 
that I am supposed to find out the best I can how 
these children died. 


Now, “re ine the course™=of finding 
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Out how these children died, some evidence that might 
implicate your client or anyone else has to go in, 

I have to receive that in order to find out how the 
children died and then, having decided, if I do 
decide that they did die at the hands of someone by 
digoxin poisoning, by accident or design, I just make 
that finding withcut saying who it was. 

Now, it is going to be the most 
delicate problem in the world because I start off 
by dealing with the evidence that implicates someone 
in order to find out whether the death was 
natural or unnatural, then having decided, if I do, 
that.it-was unnatural, .l,»then.can',t.go.back ;and 
identify the person who was responsible for it - it 
is sort of an Alice-in-Wonderland logic, I must say - 
whose complicity has led me to believe that there was 
an unnatural death.: 

MR. THOMSON: Will your Lordship 
let me proceed? 

THE .COMMISSIONER: .-Yes. 

MR. THOMSGN: I am happy, of course, 
to answer your question but if I could just proceed 
one more step.-~— 

THE COMMISSIONER: Yes, all right. 


MR. THOMSON: -- in where I am 
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attempting, the point I am trying to get you to 
exemine. First, to make it clear, I agree the Court 
of Appeal did not address it. I am not sure that the 
submission I am making has been made here before | 
because I am a relative newcomer to the scene, but 
what I want to say, and I haven't really got to the 
punchydane; mai teyous likeysi1s this.e od teds: onéesthing 
for you to, for example, admit evidence of so-called 
‘dirty tricks' from the witnesses whom you have heard 
to date and ask them all kinds of things about what 
they said, what they did and all the rest of it, that's 
one thing, and my client's civil rights may be 
affected by that too, but in my submission it is 
quite another thing to be putting questions tc her 
about that, she having already been identified 
allegedly by people here as a prime suspect, having 
been pointed to as a prime suspect in statistical 
terms in the Atlanta Report. 

So, what I am really talking about 
this afternoon is not whether you should - indeed, 
you already have - admit into evidence things about 
who put lipstick marks on lockers, I am not asking 


you to disregard that by saying you should not have 


received that. What I am saying to you this afternoon | 


is that you must not allow my client to answer 
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questions about areas in which the answers that she 
gives will not be relevant to the cause of death and 
useful to you in the final analysis. 

Now, let me make something clear. 
You put to counsel for the Nurses' Association the 
question that says, well, am I supposed to rule on 
the probative value of this evidence as it comes 
along. As a trial judge it is an outrageous proposi- 
tion to ask a court to rule on anything to do with 
the probative value. Mr. Scott and Mr. Hunt tell me 
this may be of some help and they may be right, I'll 
lettitain and sthensiewill sortadtecoute 

Mytlord, withesrespect pe thattis;, I 
say, probably an apprcpriate way to deal with the 
evidence of the so-called 'dirty tricks' as it came 
in from people who saw what was happening. That is 


not a fair way of dealing with lines of questions 


that are going to be put to my client, who is required 


under the law to answer questions directed to the 
proper process of this mandate. I say that is the 
key to this resolution. 

What you are asked to decide today, 
this afternoon, is not, in abstract terms, the 
admissibility of this kind of information. You are 


being asked to decide what are the limits of the 
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questions that can be put to my client in the balance 
of her evidence. I have given you three limitations 
and I think all of them have been rejected in the 
respective submissions by Mr. Hunt and Mr. Scott, and 
I can put them into focus. I say three limitations 
and here they are. I say, first of all, they have 

to be relevant to the inquiry and, as you said, that 
is no different from where we were last week, my 
lord, before the Court of Appeal spoke; that is no 
different. They have to be relevant to the inquiry 
and, with respect, you do have a general discretion 
thet says if, although it is tangentially relevant, 
you can scratch your head and say, maybe, but if in 
the reality of things it doesn't really advance the 
process and what it does is it involves my client in 
unnecessary, lengthy public cross-examination, you 
have a discretion to reject it, notwithstanding the 
obiter dictum in the Judgment of the Court of Appeal. 
I don't think there can be any doubt about that. 

Now, the second one, and this is 
what is new, this is what is new since the Court of 
Appeal spoke, you have to decide whether or not 
evidence that she will give is useful to you because, 
if you are prohibited from making use of evidence 


that is being tendered, then it ought not to be 
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1 
| Ges 72 accepted. Sure, it might be of interest to the 
3 press, to the television, to the parents, and I have 
A sympathy there, believe me, but my interest is in 
: é attempting to direct you to a course of action that 
does not violate the rights of my client in this 
: Situation, and I say, if we go back to the example 
: ' that you gave, in order to make what I say is sense 
8 out of the direction of the Court of Appeal - and I 
: 9 refer you to a passage that we haven't read out loud, 
10 although I know you read it to yourself, page ll, 
1 middle of the pace, Sir, the second-last paragraph 
13 at the bottom of the page: 
"This inquiry should not be per- 
- mitted to become that which it could 
i not legally have been constituted tc 
15 be, an inquiry to determine who was 
16 Civilly or cririnally resposible 
£7 for the deaths of the children or, 
18 in the circumstances of this case, 
19 in lay language simply: who killed 
the children?" 
20 
The parents, by their counsel, 
a understandably, from their Sota of view, are 
22 distressed by that statement, and I mean that, I am 
23 not trying to be sarcastic, they are understandably 
24 
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distressed by that. 

Now, when you read that in context, 
however, sir, I say that what that is saying to you 
is that you may not, directly or indirectly - you 
talked about the five year old child - you may not 
directly or indirectly, by making findings of fact 
implicit in a narrative, identify the person who 
in your opinion may be guilty of some wrong doing. 

THE COMMISSIONER: Well, I can't 
do it directly. The real problem is, of course, I am 
forced to do it indirectly because one of the reasons, 
if I should make it a reason, for finding that the 
children diedabyyfoul play; if vou want toyput itethat 
way, might be a reason that points to a particular 
person. That might be the reason. I don't know how 
to resolve that. That is a problem we don't have to 


resolve today. That is something that is perhaps 


for general argument at the end of this phase. 


MR. THOMSON: If you don't resolve it 
today, you won't be resolving my submission. You may 
well decide you don't have to resolve it today but 
this is really the point that I am trying to make. If 
you don't resolve that today, you won't be resclving 
what, if any, evidence is not useful on the basis 


that it -- 
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THE COMMISSIONER: Wait, wait, wait. 
It might be suserul ot qust, couldn't “efer «to 16 in 
the report, that's all. You see, the extraordinary 


part is I might go through the mental process and then 


never be able to tell how I went through it. I don't 


know, but I don't blame the Court of Appeal for that. 


It is an insoluble problem. 

MR. THOMSON: I don't blame anybody 
for that. All I am concerned about is saying to you 
that, 1.n lignteotetnis determinarion by the Court of 
Appeal and the Court of Appeal's comment at the end 
that, if an impasse occurs in terms of the kind of 
resoluticn. that we have, that you, sir, are to decide | 
im favour of the civil rights of the individual 
involved, then -- 

THE COMMISSIONER: That is what I 
said to Mr. Scott, and he said I was wrong. He said 
1t-is only in the greport, itis mot whensal vam assessing 
the evidence or at least determining whether the 
evidence is admissible. 


MR. THOMSON: Fortunately for me, sir, 


Mrs SCOott,»is not the judge jtoday, six, vou are, and I 
am asking you to consider the overriding implicaticns 
because what Mr. Scott has done is very nicely drawn 


a line that says, oh, let all the evidence in, we have 
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no problem because, when you come to write a report, 
you can write a report that won't violate that. 

Let [megrucketo yourvsiza thatek can 
certainly see in theory now how you can write a report 
that doesn't violate that. Whether it adequately 
answers the question, by what means babies died, I 
don't have any quick answer to that. 

Etanisaying tosyousethats 2£ you 
accept’ Mr. Scott's invitation and thatsof other 
counsel to say, oh, well, what we put in the report 
I will deal with another day, that is really an 
invitaticn to permit questions of my client over the 
coming week which you don't need to have answered and, 
if you don't need to have answers, there is no right 
that her rights be abused and that she be required 
to stand here publicly and answer questions as a 
suspect in a proceeding of this kind. 

SO ,casel~say;;\ thateisawhatelI am 
tryangutosdo angwxreply, tokpointioutetosyou that what 
Mr. Scott has done is divide it. and said the Court of 
Appeal isn't talking about evidence at the inquiry, 
indeed, they say consider it all. I know that is 


what they said, perfectly right. 
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But when they said that they were of course 
addressing the question of what ought you to be 
Saying in your final report. I say the bottom line 
is, they said to you you must not directly, or 
indirectly name the suspect. Whether you agree 
that you have to decide this today, please, I just 
want to make sure thet you understand my submission, 
It is that they may not do it 


directly, and you have given the example yourself 


in terms of the five year old child has no difficulty 


deciding:, Ifind amdright,asirjothatseevidencevis note 


therefore useful to you in that sense, and the 
evidence is already before this tribunal. I mean, 
somebody said about my client, well she wants 
Special treatment. Remember the evidence is that 
my client has answered the questions of Police 
Officers numerous times in the past, and you have 
transcripts of her cross-examination at the 
preliminary enquiry. She is the witness who 
appeared there and was cross-examined extensively, 
you have all that. 


I alluded this morning to the fact 


that the Attorney General in giving you this mandate 


talked about, you should refer to thosetranscripts, 


don't ask questions which are "unnecessary". As I 
gq 
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said, I'm not trying to close the Commission's door 
to this evidence that is pot my view of 
tenuous admissibility, I am only talking about the 
proriety of questions that are seen, with respect 
by the public at large, to be accusatory in nature. 
That brings me to the third point 
which I dealt with this morning. I said they have 
to be relevant; they have to be useable; and they 
ought not to be questions which in their form and 


substance amounted to accusations of wrong doing of 


my client. And I don't want to have to go over that 


again, you have heard that. I am obliged to you 
for allowing me to develop the other two points as 
I have. 

THE COMMISSIONER: Thank you Mr, 
Thomson. Mr. Lamek, do you have anything? 

MR. LAMEK: i don. c "tnuink (So. at 
this time Mr. Commissioner. Thank you. 

THE COMMISSIONER: The problems 
that we have been addressing today arising out of 
a decision of the Court of Appeal involved the 
report in Phase I, the report in Phase II and the 
evidence that should be received in either Phases, 

The only immediate urgent problem 


is the evidence to be received in Phase I, because 
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- 
| ’ the last witness, Phyllis Trayner, is in the midst 
| 3 of examination by Commission Counsel and that 

4 evidence must proceed. Counsel must know what areas 
5 they are going to be permitted to canvass’ so they 
| 6 can prepare their cross-examination. 

; The other matters, as I Say, can 
remain for another day. Although the other day for 
4 : some of them will mere be far remote. 

9] On the question of the evidence 
: 10 to be received in the course of the examination and 
af cross-examination of Phyllis Trayner, and for that 
: 12 matter the remaining witnesses if there are any 
13 in this Phase, I can see some conceivable argument 
: or relevance in all of the general areas canvassed. 
| te I accept Mr. Scott's argument that the injunction 
i to resolve an impasSein favour of the protection 
16 of the civil rights of persons who might be 
) 17 criminally or See involved applies to the 
18 report, not to the evidence. 
: 19 As the evidence proceeds, it may 
20 develop that any particular question cannot 
7 illicit any evidence that would be helpful to the 
| remaining issues. I will rule upon that question 
ig at the time that the objection is taken. 
| a That I think resolves the 
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1 
2 problem so far as the evidence of Mrs. Trayner 
S is concerned. I assume that we will proceed with 
4 her evidence tomorrow morning, is that -- 
5 MR. LAMEK: Yes sir, at. 10:00 
o"clock. 
6 
THE COMMISSIONER: ALLURE Lones 
: , If no one else has anything we will rise until 
8 10:00 o'clock tomorrow morning. 
9 MR. HUNT: Could I raise one 
10 question, sir. At one point my friend, Mr. Thomson 
11 indicated his desire to be here for certain portions 
12 of the cross-examination, and I know he said he 
Fe had a problem this week on Tuesday,which was yesterday. 
' THE COMMISSIONER: Yes. | 
- MR. HUNT: I also think he had a 
Le problem next week as well. 
16 THE COMMISSIONER: Well, I thought 
t7 that was a problem that he could resolve, isn't 
18 thatiright Mr. Thomson. 
19 MR. THOMSON: I said I would work 
a on that and I haven't asked you for any indulgence 
about that, we will keep going. 
7. THE COMMISSSIONER: Yes. We are | 
a not going to be sitting on Monday because it is a | 
23 legal holiday. It is about the only advantage that | 
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lawyers have over other people, at least that is 
litigation lawyers have over other people where we 
don't sit on Monday. So I don't think that is a 
problem. We will just proceed in the ordinary 
course, you expect to be finished tomorrow, do you, 
Ore not: 
MR. LAMEK: Les. .1.expect. to 
““finish tomorrow, sir. 

THE COMMISSIONER: Yes. That 
would follow then unless - I think it now follows 
by Mr. Brown and Mr. Hunt in that order. So I don't 
think there is any real danger of anyone else being 
called on tomorrow. We will just stop at the 
ordinary time tomorrow afternoon. 

MR. HUNT: Thank you sir. 

THE COMMISSIONER: ATS rront. 
Until 10:00 o'clock tomorrow morning. 


--- Whereupon the hearing adjourned at 3:00 p.m. 
untalenursday ,.Aprad 19th, 1994, 2t10700 acm: 
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